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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

DOUGIE LESTER,

Plaintiff,
V. CIVILACTION NO. 5:17-cv-00740
PAY CAR MINING, INC., et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

The Court has reviewed the Plaintiffidotion to Certify Class(Document 40), the
Memorandum in Support of Motion to Certify Clgg®cument 41), th®efendants’ Brief in
Opposition to Plaintiff's Motion to Certify Clagpocument 43), the PlaintiffReply(Document
46), and all attached exhibits. For the reasomtedtherein, the Court finds that the Plaintiff’s

motion should be granted.

PROCEDURAL HISTORY AND FACTUAL BACKGROUND
For the purpose of this motion, the Court addpe following facts from the Plaintiff’s
pleadings and the parties’ bried on class certification. The Ri&iff, Dougie Lester, initiated
this action by filing hisComplaint(Document 1) in this Cotion January 20, 2017, alleging that
the Defendants violated the Worker Adjustmant Retraining Notification (“WARN") Act, 29
U.S.C. 8210t seq, by failing to provide a sixty-day notice to employees of a pending layoft.
(Compl., at1.) The Defendant, Pay Car Mining, ([Ray Car), jointly with Bluestone Industries,

Inc. (Bluestone Industries), Bluestone Coalrgooation (Bluestone Gi), Keystone Service
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Industries, Inc. (Keystone), amdiechel Bluestone, Inc. (MechBluestone), owned and operated
several coal mining and producifagilities in Wyoming and McDwell Counties, West Virginia,
including the Pay Car Mine. @@pl., at § 1, 9-10.) The P&ar Mine, the Keystone No. 2
preparation plant, and the Keystone Loadaldng with other mine portals, connected mining
pits, and a refuse impoundment, made up thkdé&Mountain Mine Complex. (Pl.’s Mem. of
Law in Supp., at 4.) Pay Car Mining employed b@@nore employees at or in connection with
the Pay Car Mine and the Burktountain Mine Complex. (Compaht §9.) As of October 2012,
Mr. Lester was a full time employee of Mectrilestone and Pay Car Mng at the Pay Car
Mine, and had been for over two yeardd. &t 1 1.)

On or about October 20, 2012, the Defendardsr@d a mass layoff at the Pay Car Mine.
(Id. at 1 20.) The Defendants verbally informdldo&the employees at the Pay Car Mine that
there was no further work and that they ware off. Between September 1, 2012, and December
1, 2012, approximately 80 miners, including the namkantiff, were laid off from the Pay Car
Mine and the Burke Mountain Mine Complex. (Pl.’'s Mem. in Supp., at 4.) Neither the Plaintiff
nor his collective bargaining representatives tinited Mine Workers of America, received
written notice of the layoff. (Compl. at § 30Jhe Plaintiff claims that Mechel Bluestone, in
coordination with Bluestone Industries and Bloest Coal Corp., possessed de facto and dejure
control over the Pay Car Mine such that Mechel Bluestone ultimately made the decision as to when
to idle the mine’s operations and lay off worker(Pls.” Mem. of Law in Supp. at 4-5, 8-9.)

According to the PlaintiffMechel Bluestone, Bluestonadustries, and Bluestone Coal
Corp. exercised direct supervisory authorityrabe Pay Car Mine arttie Burke Mountain Mine

Complex, including “direct[inglthe actions of the supervisory employees who managed coal



production, coal sales, maintenance, gm@dmine planning process . .. .1d.@at9.) The Plaintiff
further alleges that Bluestone Industries andifiitiates “closely managed” Pay Car Mining and
the Burke Mountain Mine Complex “in the foraf operational planningnanagement, capital,
budgeting, and Human Resources servicesd.) (According to the testimony of Mr. Tommy
Lusk, superintendent of coal production fBluestone Coal Corp.Mechel Bluestone and
Bluestone Industries “coordinatedrtually all coal productiororders for the Burke Mountain
Mine Complex and all other Bluestone locationsId.)((Pl.’s Ex. 12, Depo. Of Tommy D. Lusk,
at 36:18-20.) The Plaintiff specifically assertattit was Bluestone’s manager of mines, William
Potter, who ordered that the Payr @ane be idled and that minebpg told there was no work until
further notice. Myra Boland, Human Resouraepresentative foBluestone Coal Corp,
previously communicated with employees atBloeke Mountain Mine Cmplex using Bluestone
Coal Corp. letterhead. (Pl.’'s Mem. of Law in Supp., Ex. 10 and 11.)

On April 24, 2018, the parties attended a mediation conference before United States
Magistrate Judge Omar J. Aboulhosn. The parties did not reach a settlement agreement, and on
the same day, the Plaintiff filed this motion ¢ertify the class. The Defendants filed their
response in opposition on May 8, 2018, and then®fiafiled his reply on May 15, 2018. The

motion is fully briefed and ripe for review.

APPLICABLE LAW
A. Federal Rule of Civil Procedure 23
Rule 23 of the Federal Rules of Civild@edure governs classtan certification.

Pursuant to that rule,



[o]ne or more members of a class may sueas representative parties on behalf
of all members only if (1) the class is someroughat joinder of all members is
impracticable; (2) there are questions of law or &mhmonto the class; (3) the
claims or defenses of the representative partietyjpiaal of the claims or defenses
of the class; and (4) the repretive parties will fairly anddequatelyprotect the
interests of the class.

Fed. R. Civ. P 23(a) (emphasis added). Inotherds, Rule 23(a) rpiires a potential class
plaintiff to show numerosity, commonality in questions of law or fact, typicality, and adequacy of
representation. Rule 23(a) “ensures that the dapleantiffs are appropate representatives of
the class whose claims they wish to litigateptidimits the class to those with claims “fairly
encompassed by the named plaintiff[]Dukes v. Walmart Store$31 S.Ct. 2541, 2550 (2011)
(quotingGeneral Telephone Co. 8outhwest v. Falcod57 U.S. 147, 156 (1982)). Rule 23(a)
is not a “mere pleading standard.” Rathewe tile requires that 8] party seeking class
certification must affirmatively demonstrate liesmpliance,” by being “prepared to prove that
there are in fact sufficiently numerous pastieommon questions of law or fact, etcld. at 2551.

However, plaintiffs seeking cda certification must also sdjisone of the subsections of
Rule 23(b) . Brown v. Nucor Corp 576 F.3d 149, 152 { Cir. 2009);Thorn v. Jefferson-Pilot
Life Ins. Co, 445 F.3d 311, 318 (4th Cir. 2006). Here, Blaintiff seeks class certification under
Rule 23(b)(3), which requires the Court to detemninat “questions of law or fact common to
class members predominate over any questioastaff only individual members, and that a class
action is superior to other aNable methods for fairly rad efficiently adjudicating the
controversy.” Fed.R.Civ.P. 23(8). Courts are to conside¢he following four factors in
determining whether a class ispappriate pursuant to Rule 23(b):

(A) the class members’ interests in individually controlling the prosecution or

defense of separate actions; (B) the extent and nature of any litigation concerning

the controversy already begby or against class membe(€,) the desirability or

4



undesirability of concentratg the litigation of the claims in the particular forum;
and (D) the likely difficultieof managing a class action.

Id. A district court has broad distion to decide whether to céyta class action under Rule 23,
but the Plaintiff bears the bundef proof in establishingll requirements of Rule 23Leinhart v.
Dryvit Systems, Inc255 F.3d 138, 146 (4th Cir. 2001) (citimgre American Med. Sys., In@5
F.3d 1069, 1079 (6th Cir. 1996)nt'l Woodworkers of Am. V. Chesapeake Bay Plywood Corp
659 F.2d 1259, 1267 (4th Cir. 1981). At the class ceatibn phase, the distticourt must “take
a close look” at the “facts relevant to the dexdition question, and, if necessary, make specific
findings” relevant to certification.Thorn v. Jefferson-Pilot Life Insurance C445 F.3d 311, 319
(4th Cir. 2006) (citingsariety v. Grant ThorntorLLP, 368 F.3d 356, 365 (4th Cir. 2004)). These
findings are necessary, even if “tissues tend to overlap intcetimerits of the underlying case.”
Id., citing Falcon, 457 U.S. at 160 (“[SJometimes it may be necessary for the [district] court to
probe beyond the pleadings before contimgest on the certification question.Gariety, 368
F.3d at 366.

B. The WARN Act, 29 U.S.C. 82102 et seq.

Here, the alleged common questions of laviact raised by the Plaintiff arises under the
WARN Act, 29 U.S.C. 82102t seq The WARN Act requires emgyers to provide sixty (60)
days written notice of a mass layoff to affttemployees or their collective bargaining
representative. 29 U.S.C. §82102(@)(1). Under 29 U.S.C. 82101(a)(3), a “mass layoff’ is a
reduction in force which “(A) is not the resultaplant closing; and (B) results in an employment
loss at the single site of employment during any 30-day period for”... “(l) at least 33 percent of
the employees ...” and “(ll) at least 50 eoysdes ...” 29 U.S.C. 8§2101(a)(3). Part-time
employees are not considered in detemgrwhether a mass layoff has occurreldl.

5



The WARN Act defines an employer as “dmysiness enterprise that employs—(A) 100
or more employees, excluding part-time employeegB) 100 or moreemployees who in the
aggregate work at least 4,000 hopes week (exclusive of hours of overtime) ...” 29 U.S.C.
§2101(A)(1)(a)-(b). Department of Labor regulatistipulate that “[u]ndeexisting legal rules,
independent contractors and Sdizies which are wholly opartially owned” by a corporate
parent “are treated as separate employers opad af the parent or otracting company” based
on “the degree of the independence from therdre20 C.F.R. 8639.3(a)(2). “Some of the
factors” for courts to use idetermining whether a subsidiaaynd a parent constitute a common
employer are “(i) common ownershijg) common directors and/or offers, (iii) de facto exercise
of control, (iv) unity of personnel policieemanating from a common source, and (v) the
dependency of operations.id.

Whether the Burke Mountain Mine Complex,iefhincludes the Pay Car Mine, is a single
site of employment is a mixed question of law and fadavis v. Signal Int'l Texas GH28 F.2d
482, 485 (5th Cir. 2013). Pursuant to Departimef Labor regulationsa “single site of
employment” can refer to a “single location” argroup of contiguous locations.” 20 C.F.R. §
639.3(1)(1). The general rule is that “segte facilities arseparate sites.”Davis, 728 F.2d at
485, citing 54 Fed.Reg. 16042, 16050 (Apr. 21, 1989). @icpéar relevance to this case, the
regulations indicate thd{s]eparate buildings or areas whi@are not directly connected or in
immediate proximity” may constitute a single sdéemployment, “if they are in reasonable
geographic proximity, used for the same purpose, and share the same staff and equipment.” 20
C.F.R. 8§ 639.3(i)(3). By contrast, “[n]Jon-camtious sites in the same geographic area which do

not share the same staff or operational purpose gimotilbe considered a single site.” 20 C.F.R.



8 639.3(i)(4). Similarly, “[c]lontiguous buildgs owned by the same employer which have
separate management, produce different prodantshave separate workforces are considered
separate sites of employment.” 20 C.F.R. 8 639.3(i)(5). The Department of Labor regulations
also note that “[tlhe term ‘single site a@mployment’ may alscapply to truly unusual
organizational situations where the [precedingageaphs] do not reasonably apply.” 20 C.F.R.
8§ 639.3(i)(8).
DISCUSSION

A threshold issue in motions for class ceettion is whether the plaintiff satisfies the
standing requirement. Atrticle Il of the Constitun limits the jurisdiction of the federal courts
to “cases” and “controversies.” U.S. Const. art. Ill, 82e also Rhodes v. E.l. Du Pont de
Nemours and Cp 636 F.3d 88, 99 (4th CiR011). A case must be brought by a party with a
“personal stake” irthe litigation.” Id., citing U.S. Parole Comm'n v. Geragh#45 U.S. 388,
396, 100 S.Ct. 1202, 63 L.Ed.2d 479 (1980pited States v. Hargys45 F.3d 280, 283 (4th
Cir.2008). In a class action, the plaintiff must naty have a “personatake” in the litigation,
but also must have “a distinptocedural right” to represent “thaterests of similarly situated
individuals.” Id., citing Geraghty 445 U.S. at 402. In this case, the parties do not contest the
guestion of whether the Plaintiff has Constitutiostainding to bring the present case. Thus, the
Court finds that the Plaintiff's cause of action siais, at a minimum, ehrequirements of Article
1.

A. WARN Act Standing
In order to determine whether the Plaintiffs a valid statutory cause of action under the

WARN Act, and before @plying Rule 23(a) and (b) to the Ri&ff's proposedclass, the Court



must next determine whether the Plaintiff camdpra WARN Act class clan on behalf of all of
the miners laid off at the Burke Mountain Mi@@mplex. This includes determining whether the
Defendants constitute a single employer undeAitteand whether the Burke Mountain Mining
Complex, and therefore the Pay Car Mimagtitutes a singletsi of employment.
1. Single Employer

The Department of Labor regulations set fdth factors for determining whether a parent
corporation and its subsidiaries constitute“employer” under the WARN Act: “(i) common
ownership, (i) common directors aond/officers, (iii) de facto exerse of control, (iv) unity of
personnel policies emanating from a common soae,(v) the dependency of operations.” 20
C.F.R. 8639.3(a)(2). The Defendants have not ctede¢lat they constitute single employer in
their response in opposition. However, the Céds that the Plainti has provided sufficient
evidence to satisfy these five factors. eTBefendants maintained ownership of the Burke
Mountain Mine Complex, includintpe Pay Car Mine, and as prevityustated, Mr. Lusk testified
during his deposition that Bluestolmglustries and Mechel Bluestoerercised control over Burke
Mountain by managing coal proction, coal sales, and mirgdanning. Further, Bluestone
Industries and Mechel Bluestohave held themselves out asingle employer over the Burke
Mountain complex by including Bluestone named &bgos on communications with employees.
Thus, because the Defendants have not codtektd Bluestone was a single employer, and
because the Plaintiff has satisfactoplpven that the Defendants exercisiedfactoandde jure
control over the Burke Mountain Mine Complex, eurt finds that the Defendants were a single

employer for the purposes ofass certification.



2. Single Site of Employment

Second, the Court must determine whettier area encapsulagj the Pay Car Mine
constitutes a single site of employment under YWARN Act. Whether or not a job site
constitutes a single site of eloyment is determined by whether (1) the work areas are in a
reasonable geographic proximity, (2) they share the same operational purpose, and (3) they share
the same staff and equipment. 20 C.F.R. 8639.3(i)¢re, the Plaintiff attempts to define and
limit his class to “[a]ll full-time employees of Ble®ne Industries, In¢:Bluestone”) who were
terminated from employment, or subject t@eauction in force, at the Burke Mountain Mine
Complex, including the Pay Car Mine, fro&eptember 2, 2012, through December 1, 2012.”
(Pls.” Mem. of Law in Supp. at 2.) The Defentkaagain do not contest that the Burke Mountain
Mine Complex was a single site of employmenmigl ¢he Burke Mountain siteatisfies all of the
previously listed elements. To the extent thate were different work areas encompassing the
Burke Mountain Mine Complex, all of those asa®ere within a reasonable geographic proximity
to one another in that complex atop Burk MoumtaFurther, the Pay Car Mine and the other
work sites within the Burke Mountain Mine @plex were connected by haulage routes, were
issued mining permits in the name of the Defents, and pursued a common operational purpose,
including sharing crewsgeipment and facilities. Idq. at 11-12.) Thus, #Court finds that the
Burke Mountain Mine Complex constitutes a single site of employment for purposes of the WARN

Act.



B. Rule 23(a)

Having found that the Plaiffitis class definition satisfies the WARN Act's standing
requirements, the Court must determine if thggpsed class satisfies the class action requirements
of Rule 23(a) and (b)(3).

At the outset, the Defendants contend thatRlaentiff's class defirtion is fatally flawed
for several reasons. The Defendants assert géndefimition fails to account for miners who were
not let go in violation of th&VARN Act, who were not empl@d long enough for the WARN Act
to apply, and because it spans a three-monibgas opposed to a 30-day window as prescribed
by the WARN Act. The Defendants further arghat the definition fails to be sufficiently
precise, would require the Court to conduct “ntmals” concerning eacputative class member,
and is an impermissible “fail-safe class in whitie proposed class definition is in essence framed
as a legal conclusion.” (€fs.” Brief in Opp. at 3-5.) The Ptdiff counters thathe class is not
defined too broadly because tBeurt can review payroll recasdo determine whether a class
member was covered by the WARN Act, and furttwrtends that the deition is not fail-safe.

The Court finds that the Defendants’ argumeats without merit. The Plaintiff's class
definition is not overly broad anshly includes those putative class members who were laid off
from the Burke Mountain Mine Complex within aggregated ninety-day period pursuant to 29
U.S.C. § 2102(d) and does not use legal termertothat amount to a fail-safe class definition.

The Court finds that the da definition is not flawed.
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1. Numerosity

Pursuant to Rule 23(a) of the Federal RuleSiwil Procedure, the proposed class must be
sufficiently numerous that “joiret of all members is impractical In considering numerosity,
the Court is not limited to consideration of sheembers and may consider the “negative impact
on judicial economy if individual suits were requiredBlack v. Rhone-Poulenc, Ind73 F.R.D.
156, 160 (S.D.W.V. Dec 19, 1996) (quotibgnited Brotherhood of Carpenters and Joiners of
America, Local 899 v. Phoenix Assocs.,. 162 F.R.D. 518, 522 (S.W.Va. Jan. 14, 1994)).
Here, the Plaintiff argues that lpsoposed class of miners is sai@intly numerous to make joinder
impractical because the DefendantBemively laid off approximately 86miners. The Plaintiff
further asserts that because the WARN act pelynits minimal damages, “akin to a liquidated
damages payment,” denying class certification wampede judicial economy by forcing workers
to bring identical claims in separate suit¢Pl.’'s Mem. of Law in Supp., at 14-15.) The
Defendants counter that the Pl#irhas not precisely and suffiaidy shown whether the putative
class members were fired under the terms andittomsithat the WARN Act requires, and without
this information the Court is unable to corredaligtermine the numerosity requirement. As the

Court previously held, the Pldiff's definition is not so brod that the Court cannot discern

1 The Court notes that the Plaintiff's briefing on the issue provides iistemsnumbers regarding the amount of
miners laid off from the Burke Mountain Mine Complex. In his complaint, the Plaintiff claims approximately “80 to
90 of Defendants’ employees . . . experienced an involuntary, continuous, and ongoing employment egl. (C
at 1 31.) However, the Plaintiff's memorandum in support of his motion to certifyatbe states that “Defendants
laid off approximately 105 employees in violation of the WAR.” (Pl.’s Mem. of Law in Supp. at 14.) Finally,
in his reply to the Defendants’ response, the Plaintiff statgis evidence “establish[a@bE single-site status of the
workplace of the Defendants’ roughlyghty-six employees who were laid dfbm full-time employment . . . .”
(Pl’s Reply at 3.) This final number takes into account the proposed class list submitted as an exdiitiibtaisbi
79 miners, plus an additional seven minfound during a review of the Defdants’ payroll recals. Because the
Plaintiff's reply is the most recent doment submitted to the Court and tak#e account the submitted exhibit and
a later review of payroll records, the Court accepts 8thasappropriate number @iroposed class members.
However, even if the number remained at 79 or 80, the Court’s analysis and fiediaging the numerosity element
under Rule 23(a) would remain unchanged.

11



whether certain putative class members should natgzet of the class.Joinder of 86 cases for
all of the separate miners would clearly bepiattical, and the Court therefore finds that the
Plaintiff has satisfied the numerosity requirement of Rule 23(a).

2. Commonality

Next, the Plaintiff asserts that the propostass members appropriately share common
guestions of law and fact under Rule 23(a)(2).e $apreme Court has held that, in order to show
commonality, the Plaintiff must show that theposed class members have suffered “the same
injury,” derived from a “common cont&an” of the source of the injury.Walmart v.Dukes 131
S.Ct. at 2550-51General Telephone Co. of Southweskalcon 457 U.S. at 157. The Court
finds that the proposed class satisfies the conatity requirement of Rule 23(a). The Court
notes that, as a general rule, the WARN Act @rtigularly amenable to class-based litigation.”
Finnan v. L.F. Rothschild & Co., Inc726 F.Supp. 460, 465 (S.D.N.Y. December 4, 1989.) As
the Plaintiff points out, even “minor factualnation among the putative class members” does not
bar the Court from grantingass certification. (Pls.” Mem. of Law in Supp., at 155¢e, e.g.,
Christman v. American Cynamid C®2 F.R.D. 441, 452 n.28 (N.D.W.Va. 1981) (citations
omitted) (“When the [class] claims arise out of the same legal or remedial theory, the presence of
factual variation is nornilg not sufficient to preclude class action treatment”).

Here, the Plaintiff has shown that the proposed class members share common questions of
law and fact. As alleged, all proposed class nemlwere laid off from the same mine by the
same employer within the same time frame, dhdomplain that the termination did not comply
with the WARN Act. The Court therefore fintlsat the Plaintiff has satisfied the commonality

requirement.
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3. Typicality

The typicality requirement of Rule 23(a)(Bequires the Court tassess whether the
proposed class representative (tharRiff) has claims and/or deises which are “typical” of the
members of the putative class. To satisfy thguirement, the Plaintiff’'s claim “cannot be so
different from the claims of absent class members that their claims will not be advanced by the
plaintiff's proof of hisown individual claim.” Deiter v. Microsoft Corp.436 F.3d 461, 466-67
(4th Cir. 2006). However, typicality does n@quire the Plaintiff's claim and those of the
putative class members to be “perfectly identargperfectly aligned;” réner, only “variation in
claims [that] strikes at the heart of the respectause|] of action” will reult in denial of class
certification.” 1d. at 467. The test for typicality involvas‘comparison of the plaintiffs’ claims
or defenses with those of the absent class membeds.”

To establish @rima faciecase under the WARN Act, the Riaff must establish (1) that
a mass layoff occurred and (2) that Bluestone daiteprovide sixty daysvritten notice of the
layoff either to the Plaintiff, or to the Plaifits collective bargaining qgresentative. 29 U.S.C.
8§2102(a);see also Jim Walter ResourcésF.3d at 722. The Plaintiff contends that because all
of the class members worked for Bluestara suffered a common employment loss, the
Plaintiff's claims satisfy the typicality requiremie (Pls.” Mem. of Law in Supp., at 17.) The
Defendants counter that typicality not satisfied due to “theyadical nature of this WARN Act
case with multiple employer defendants, multiple sites of employment, and different employee
statuses (e.g. union vs. non-union).” (Defs.ieBrin Opp. at 9.) However, the Court has
previously held that the Plaifftand putative class members were employed by a single employer

on a single site of employment and have standingruhddVARN Act. The Bart of this case is
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whether Bluestone unlawfully discharged theiRtiff and other putate class members in
violation of the WARN Act, and the Court findhat the Plaintiff satisfies the typicality
requirement of Rule 23(a).
4. Adequacy of Representation

“When assessing the class representatives’ yabilihdequately represent the interests of
the class, the Court must consider the abdlité both the attorneys who represent the class
representatives, and the class representatives themselB&xck v. Rhone-Poulenc, Incl73
F.R.D. 156, 162 (S.D.W.Va. December 19, 1996) (qudtiniged Brotherhood of Carpenters and
Joiners of America, Local 899 v. Phoenix Assoc., 162 F.RD. 518, 523 (S.D.W.Va. January
14, 2014)). The Plaintiff can meet that standday showing “interests common with, and not
antagonistic to, the [@bs interests . . . Ih re Southeast Props. d.t P’ship Investor Litig.151
F.R.D. 597, 606-07 (W.D.N.C. 1993) (citiggpsna v. lowa419 U.S. 393, 403, 95 S.Ct. 553, 559,
42 L.Ed.2d 532 (1975))ewis v. Capital Mortgage Investment8 F.R.D. 295, 302 (D.Md.1977).
The Court must also consider whether the classmsel is adequate. The test for adequacy of
class counsel is “(1) absence of conflioda2) assurance of vigorous prosecutiorRhone-
Poulen¢ 173 F.R.D. at 162 (quotingHERBERTNEWBERG& ALBERT CONTE, NEWBERGON CLASS
AcCTIONS §83.22 (¥° Ed. 1992)). Courts generally evaleidhe “competence and experience” of
class counsel, and will presursiech attributes “in the absenafeproof to the contrary.” Id.

The Court finds that the Plaifitwill adequately represerthe proposed class members, as
they share a common claim, and have a sicgnifi financial stake in this litigationSee In re
Southeast Props. Ltd. P’ship Investor Litig51 F.R.D. at 607. Further, the Plaintiff's claim, like

that of the proposed class members, will “standall on the issue” of whether the Defendants’
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layoff procedures violated the WARN ActSee Id  The Court also findat Plaintiff’'s counsel
is adequate and satisfies the test described ab®Were is no evidence af conflict of interest,
and the Plaintiff has proffered thiais counsel has “served assdacounsel in more than a dozen
cases both in the United States District Court ferSbouthern District of West Virginia and West
Virginia state courts.” (Pls.” Mem. of Law Supp., at 19.) The Defendants repeat the same
objections previously argued regarding the other elgsof class certification in which the Court
has previously found no merit. Tledore, the Court finds that Pidiff has satisfied the adequacy
of representation requiremenitRule 23(a)(4).
C. Rule 23(b)

Finally, the Plaintiff must showhat the proposed class satisfies the requirements of Rule
23(b) of the Federal Rules of ditrocedure, specifically Rule 23(B) in this case. Pursuant to
Rule 23(b)(3), a Court can certiyclass action where “questionslaiv or fact common to class
members predominate over any questions affgaly individual members,” and “a class action
is superior to other available methods for faigiyd efficiently adjudicating the controversy.”
Fed. R. Civ. P. Rule 23(b)(3). The Court slibbgbnsider “the classmnembers’ interests in
individually controlling the prosetion or defense of separate actions,” along with the “extent and
nature of any litigation” about icase already commenced bysslamembers, the “desirability or
undesirability of concentrating tti&gation” in this forum, andthe likely difficulties in managing
a class action” when determining this issud. The predominance requirement of Rule 23(b)(3)
is more stringent than the “commonality” requiremef Rule 23(a), and “tests whether proposed
classes are sufficiently cohesive torraat adjudication byepresentation.” Thorn v. Jefferson

Pilot Life Ins. Co, 445 F.3d at 319, quotin@ariety v. Grant ThorntonLLP, 368 F.3d at 362.
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“In determining whether the predominance standamndeg courts focus onehissue of liability.”
Nolan v. Reliant Equity Inv'rs, LLONo. CIV A 3:08-CV-62, 2009 WL 2461008, at *5 (N.D.W.
Va. Aug. 10, 2009) (internal citations omitted).

The Court finds that the Plaintiff's propose@ss is sufficiently cohesive to satisfy the
predominance requirement. As the PlainhBis shown, the central question regarding the
Plaintiff and putative class members is simplg efendants’ liabilitypursuant to the WARN
Act, and that question is common to all classiibers. Any individual quetions of fact, which
may emerge for particular plaintiffs after cedgtion, are clearly subordinate to this central
qguestion. Further, the Plaintiff's proposed clase ahtisfies the superiority requirement of Rule
23(b)(3). The absence of any pending litiga@snto the relevant layoff suggests to the Court
that a class action is the most appropriate meaadjudicate the controversy, and suggests a low
risk that class members may benefit from adjudigeheir claims individally. The Court notes
that the relatively modest damages availablgéoPlaintiff under the WARN Act weighs against
any vested interest imdividual actions. See Nolan2009 WL 2461008, at *6. The absence of
any conflicts of interest on the part of class celirend the fact that other courts have found class
actions to be the preferable tined for resolving claims arisinghder the WARN Act, also warrant
such a finding. The Court has no concerns atimumanageability of the proposed class beyond
the “typical issues of languagé the notice and provision ofotice to class members.See id
The Court also finds that it is sieable to concentrate this litigan in the Southern District of
West Virginia, where the relevant mine is lockgéend the layoff at issue occurred. The Court has
accepted the Plaintiff's proffer &h there is no other pendingidiation regarding the proposed

class. The Court finds that theafitiff has satisfied Rule 23(b)(3).
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CONCLUSION

WHEREFORE, after thorough reviewdcareful consideration, the CO@RDERS

that theMotion to Certify ClasgDocument 40) b&ERANTED.

1.

This action is hereby certified as a classoacpursuant to Rule 23(b)(3) of the Federal
Rules of Civil Procedure. The class certified (the “Class”) is defined as follows, subject
to any later modification pursuant to Rule 23(c)(1)(C): All full-time employees of
Bluestone Industries, Inc. (“Béstone”) who were terminatédm employment, or subject

to a reduction in force, at the Burke Moaint Mine Complex, including at the Pay Car

Mine, from September 2, 2012 through December 1, 2012.

. The Class claims are those alleged in the Plaint@ftsnplain specifically that the

Defendants violated the WRN Act, 29 U.S.C. § 2108t seq

Plaintiff Dougie Lester is hereby ppinted as Class Representative.

The following are appointed jointly as Classunsel: Bren L. Pomponio and Samuel B.
Petsonk of Mountain State Justice, Inc.

The Court will permit discovery as to possibtedification of the class definition as well

as to the merits of the case, and will entertain future motions for modification of the class
definition.

The Plaintiff will submit to the Court a proposed Class notice document after conferring

with opposing counsel.
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The CourtDIRECTS the Clerk to send a copy of ti@rder to counsel afecord and to
any unrepresented party.
ENTER: June 6, 2018

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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