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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

PARKERSBURG DIVISION

MICHAEL JOHNSON,
Petitioner,

V. CIVILACTION NO. 6:12-cv-00632
(Criminal No. 6:09-cr-00205)

UNITED STATES OF AMERICA,

Respondent.

MEMORANDUM OPINION AND ORDER

Pending is a letter-form motion filed bytR@ner Michael Johnson, docketed as a motion
to vacate, set aside or correct sentence patgo 28 U.S.C. § 225582255 motion”) on March
2, 2012. This action was previously referred torfer United States Magistrate Judge Mary E.
Stanley for submission of proposed findings ancecommendation for disposition (“PF&R”).
On December 3, 2012, Petitioner filed a motiondefault judgment due to the United States’
alleged failure to respond to his 8 2255 mnti On January 2, 2013, the Magistrate Judge
submitted her PF&R recommending that thisu@ deny Petitioner's § 2255 motion, deny his
motion for default judgment, and dismiss this action from the Court’s dodRetitioner has filed
timely objections to the PF&R fdhis Court’s consideration.

l. BACKGROUND
On December 3, 2009, Petitioner appeared béfiiseCourt and entedea plea of guilty to

Count Six of an eight-count Indioent charging him with beingfalon in possession of a firearm
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in violation of 18 U.S.C88 922(g)(1) and 924(a)(2). As a condition of his plea, Petitioner agreed
to waive the right to challenge his guilty pleaneiction, or sentence bgollateral attack, unless
based upon a claim of ineffective asance of counsel. (ECF 16 at'5.)

The presentence investigation report (“PSRfgpared in anticipation of Petitioner’s
sentencing recommended a two-point crimih&@tory enhancement because Petitioner was
“under” a prior criminal justice sentence whiee committed the instant offense. U.S.S.G. §
4A1.1(d). Under 8§ 4A1.1(d), twadditional criminal history paots must be added “if the
defendant committed the instant offense whiteler any criminal justice sentence, including
probation, parole, supervised release, imprisonment, work release, or escape status.” A “criminal
justice sentence” is defined as a senteccentable under 8§ 4A1.1 having a custodial or
supervisory component. U.S.S.G. 8§ 4Al1.1 eam#l. The facts underlying this enhancement are
as follows. On March 30, 2005, Petitioner pleditgun Arkansas state court to charges of
manufacturing marijuanand possessing marijuana with intent to delivEhe Arkansas judge
suspended the imposition of Petitioner’s sane for five years for good behavforOn February
16, 2006, a petition to revoke the suspended senteasdiled and a bench warrant was issued.
The warrant was active at the time of Petitionariest for felon in possession charges.

Petitioner objected to the imposition of this enhancement during the sentencing hearing
held in this case on March 24, 2010. Petitiongued that his suspended Arkansas sentence did
not constitute a “criminal justice sentence” un@e4Al1.1(d) because it lacked a custodial or

supervisory component. ThiSourt overruled the objectionnd applied the enhancement,

1 All docket references are to Petitionectiminal action, Case No. 6:09-cr-00205.
2 Because these convictions were not separateghhbgtervening arrest and the sentences were
imposed on the same day, the PSR treated theansagjle sentence. U.S.S.G. § 4A1.2(a)(2);
(SeeCriminal Action No. 6:09-cr-00205, ECF 28-dacumentation of Arkansas convictions).)
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reasoning that Petitioner’'s susled sentence was akin to ameof unsupervised probation,
which, as the Guidelines regnize, satisfies the “supervisocomponent” requirement. The
enhancement raised Petitioner'syanal history score from two téour and his criminal history
category from Il to Ill. Petitioner did not appeahd no further action occurred in this case prior
to the filing of the instant 8§ 2255 motion.

. PF&R AND OBJECTIONS

Petitioner’s § 2255 motion arises from his toned objection to the Court’s imposition of
the § 4A1.1(d) enhancement at his sentencingthdihmotion, Petitioner lies on a recent Fourth
Circuit decision,United States v. Simmqn€49 F.3d 237 (4th Cir. 2011), to argue that his
Arkansas convictions should not have been wseshhance his criminal history score because
they did not result in aleast one year of incarceratiompparently due to his reliance on
Simmonsa decision which addressed the requiremiemta predicate felony conviction under the
Controlled Substances Act, Petitioner operates uthgemistaken belief that he was sentenced as
a career offender. The Magistrate Judge addptedhaccurate assumeti in her PF&R. After
first noting that Petitioner’s ntimn was untimely, the Magistratkidge went on to address and
recommend the dismissal of his arguments as unmeritorious.

In his objections to the PF&R, Petitionelises two novel contentions that were not
presented to the Magistrate JudgEirst, he argues that bers he never served any time in
prison for the Arkansas convictions, he was notanfat the time of his commission of the instant
offense and is therefore “actuallynocent” of the offense to which he pleaded guilty. Next, he
claims that his Arkansas convictions do notldyas the two predicate convictions required by

the career offender guideline because they are related cases not separated by an intervening arrest.



. STANDARD OF REVIEW

The Court is required to “make a de novo detaation of those portions of the report or
specified proposed findings or recommendatitmsvhich objection is made.” 28 U.S.C. §
636(b)(1)(C). However, the Court is not required to review, under a de novo or any other
standard, the factual or legabreclusions of the magistrate judgs to those portions of the
findings or recommendation to vah no objections are addresse@homas v. Ar474 U.S. 140,
150 (1985). In addition, this Court need notawet a de novo review when a petitioner “makes
general and conclusory objectionattdo not direct the @irt to a specific error in the magistrate’s
proposed findings and recommendation€tpiano v. Johnsar687 F.2d 44, 47 (4th Cir. 1982).

V. DISCUSSION

The Court has conducted a de novo review ofeéherd and, as a giminary matter, finds
that Petitioner’s claims warrant dismissal becdheg have been waived and are untimely. With
regard to waiver, the Court finds that Petitioaed’2255 motion is barred by the appeal waiver in
his written plea agreement. Petitioner waivedpas of his guilty plea, the right to collaterally
challenge his conviction or semice on any ground except ineffeetassistance of counsel. This
waiver included motionbrought under 28 U.S.C. § 228%ECF 16 at 5.) Petitioner’s motion is
also time-barred. A one-year period of iimtion applies to § 2255 motions and, barring

circumstances not applicable hdregins to run on “the date evhich the judgment of conviction

% Though Petitioner does not label his lettemfomotion as a request for relief under § 2255,
“whether a motion is made und@f255 should be determined by refece to the relief sought in
the motion rather than what label the movant usesdams v. United State$55 F.3d 582, 583
n.1 (2d Cir. 1998). Petitioner’'s angent that his sentence waspiosed in violation of Fourth
Circuit law brings his letter-form motion within tmeach of this statute By notice dated March
2, 2012, Petitioner was given notice that his tefitem motion would be construed as a motion
brought pursuant to § 2255.
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becomes final.” 28 U.S.C. § 2255(f). Since Ratiér did not appeal, ghone-year statute of
limitations began to run on April 7, 2010, the dag judgment order was temed, and expired on
April 7, 2011. Petitioner did not file his § 2255 motion until March 2, 2012.

Nevertheless, and particularly for the purpose of making the record clear, the Court will
address the merits of Petitioner’s contentiori®etitioner’'s § 2255 motion in essence contends
that this Court erred in usinge 8 4A1.1(d) enhancement to iease his criminahistory score
from two to four points. Petitioner does naintest that he was “under” a criminal justice
sentence at the time of hisremission of the instant offenselnstead, he believes that under
Simmongsthe enhancement applies only if the defendant’s prior criminal justice sentence resulted
in a term of incarceration of &ast one year. This was n8immons’holding and, despite
Petitioner’s assertion§Simmondas no applicability to his case.

Simmongseld that a defendant’s prior Northr@bna conviction for non-aggravated, first
time marijuana possession was not an offense “punishable by imprisonment for a term exceeding
one year,” and therefore did not qualify as a pati felony offense for purposes of the Controlled
Substances Act. 649 F.3d at 243. From tioiding, Petitioner extrapates that since his
Arkansas convictions did not resinita sentence of imprisonmettigy were improperly used as
predicate controlled substance offenses undercreer offender guideline. His conclusion is
erroneous for two reasons.

To begin, Petitioner was not sentenced as a career offendére Magistrate Judge

* To underscore this point for Petitioner's bénehe Court notes that Petitioner's Arkansas

convictions counted as only one priolofey conviction for Guidelines purposesseeU.S.S.G.

88 4Al1.2(a)(2), 4B1.2(c). Theareer offender guideline reges two predicate felony

convictions for either a controllexlibstance offense or a crimevaflence. U.S.S.G. § 4B1.1(a).

Further, although the § 4A1.1(énhhancement increased Petitioeecriminal history category
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incorrectly treats Petitioner as career offender and thus de®tmuch of the PF&R to an
unnecessary analysis of tl@mmonsdecision. Fundamental difiences betweethe career
offender guideline and the 8 4Al1.1(d) enhaneemalso frustrate Petitioner’s attempts to
analogizeSimmons The career offender guideline is geged in part by “two prior felony
convictions of either a crime @folence or a controlled substance offense.” U.S.S.G. § 4B1.1(a).
In contrast, the § 4A1.1(d) enhancement applies if the defendant committed the offense of
conviction while undeany“criminal justice sentence,” so lorag the sentence has a custodial or
supervisory component. U.S.S.G. § 4Al.1¢d)t. n. 4. It includes both misdemeanor and
felony convictions. SeeU.S.S.G. § 4A1.2(a)(1) (defining éhterm “prior sentence” as “any
sentence previously imposed upon adjudication dfyguvhether by guilty plea, trial, or plea of
nolo contendergfor conduct not part of the instant offense.”).

The Court has likewise considered Petition@ssertion, raised for the first time as an
objection to the PF&R, that he is “actually ineat’ of being a felon irpossession of a firearm.
Petitioner contends that because he never semwgtime in custody for his Arkansas conviction,
he was not a felon at the time of the indictmenhia case. He isincect. The provisions of 18
U.S.C. 8§ 922(g)(1) do not require that the defetidgmior sentence involvactual prison time in

excess of one year. Whether or not the offenderedeany time in prison at all is irrelevant.

from Category Il to Category llthe career offender guideline imgssa criminal history category

of VI. U.S.S.G. §4B1.1(b).

On this basis, the Court al€&VERRULES a related objection Petitien lodges to the PF&R.
Petitioner argues that his Arkansas convictions should not have qualified as the two predicate
felony convictions needed to trigger applicatof the career offender guideline because though he
pled guilty to two separate charges, the ofésng/ere related and were not separated by an
intervening arrest. As this objection similargsts on Petitioner’s inac@ate conclusion that he

was sentenced as a career offender, his argument is irrelevant.

® This is not to say that Petitioner’'s Arkansasvictions were for misdemeanor offenses; rather,
the Court highlights this facherely to emphasize th&tmmondas no bearing on this case.
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Rather, the felon in possession statute criminatizepossession of adiarm by any person “who
has been convicted in any court of, a cripn@ishableby imprisonment for a term exceeding one
year.” 18 U.S.C. § 922(g)(1) (emphasis added).

Petitioner cannot legitimaiecontend that his Ark@sas conviction was npunishableby
a prison term exceeding one y8arAt issue is the term of imigonment that Petitioner potentially
faced as a result of his Arkansas plea, not the anodtinte he actually served. As alleged in the
Indictment, Petitioner's predicate felony off® included convictions for manufacturing
marijuana and possession of marijuana with intendeliver in violation of Arkansas Code §
5-64-401. Under Arkansas law, these offensese Class C feloniepunishable by between
three to ten years in prison.SgeCriminal Action No. 6:09-cr-00205, ECF 28-1 (setting forth the
written documentation of Petitiorie Arkansas conviction).) RB&oner’s objection to the PF&R
on the basis of his actuanocence is therefo®VERRULED.

The Court adopts the Magistrate Judgesommendation to deny Petitioner’s motion for
default judgment. As fully explained by the PR&he Government wawt ordered to respond
to Petitioner’s § 2255 motiomd is not in default.

V. CONCLUSION

For the foregoing reasons, the CoDMENIES Petitioner's § 2255 motion [ECF 39],
DENIES Petitioner's motion for defdt judgment [ECF 48],0VERRULES Petitioner’s
objectionsADOPT S the PF&R to the extent it is consistevith this Memorandum Opinion and

Order, andDI SM | SSES this matter from the Court’s docket.

® Petitioner’s reliance oShaya v. Holder586 F.3d 401 (6th Cir. 2009), does not improve his
position. Shayainvolved the interpretation of 8 U.S.€.1101(a)(43)(f), an immigration statute
not at issue here.
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The Court has also considered whether totgaarertificate of appealbility. See 28 U.S.C.
§ 2253(c). A certificate will be granted only if there is “a substantial stgpwi the denial of a
constitutional right.”ld. at 8 2253(c)(2). The standard gatisfied only upon a showing that
reasonable jurists would find that any assessment of the constitutional claims by this Court is
debatable or wrong and that any dispositive procedural ruling is likewise debitdliele-El v.
Cockrell 537 U.S. 322, 336-38 (2003lack v. McDaniel529 U.S. 437, 484 (200(Rose v. Lee
252 F.3d 676, 683-83 (4th Cir. 2001). The Court aahes that the governing standard is not
satisfied in this instance. Pursuant to Rule 11(a) of the Rules Governing Proceedings Under 28
U.S.C. § 2255, Petitioner may not appeal the Coddisgal of a certificatef appealability, but he
may seek a certificate from the court of appeals under Federal Rule of Appellate Procedure 22.
The Court thu®ENIES a certificate of appealability.

IT 1SSO ORDERED.

The CourtDIRECT S the Clerk to send a copy of ttyder to counsel of record and any
unrepresented party.

ENTER: December 17, 2013

THROMAS E. JOHNSTON
UNITED STATES DISTRICT JUDGE



