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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

HERSHEL STANLEY,
Plaintiff,
V. Case No. 11-C-0432
ROBERTA ROALKBAN
Senior Field Director Social Security

Administration,

Defendant.

ORDER

Plaintiff, who is confined at the Wisconsin Resource Center (WRC) under a ciyvil
commitment as a sexually violent perseagWis. Stat. ch. 980, has filed an action under the

Freedom of Information Act, 5 U.S.C. § 55EOIA) claiming that the Social Security

—+

Administration has wrongfully withheld copiesa#rtain documents that he made a FOIA requeg
for.

Ordinarily, a plaintiff must pay a statutoririg fee of $350 to bring an action in federal
court. 28 U.S.C. § 1914(a). Plaintifipwever, has requested leave to proced¢orma pauperis
pursuant to 28 U.S.C. § 1915. And becauss bhader a Chapter 980 commitment, as opposed {o
a sentence for a crime, the Prisoner Litigation Reform Act (PLRA), whitdr, alia, requires
payment of the full filingée over time, does not appM/est v. Mach©986 F. Supp. 1141, 1142-43
(W.D. Wis. 1997).

Section 1915 is meant to ensure indigentdiits meaningful access to federal courts

Nietzke v. Williamg190 U.S. 319, 324 (1989). Amdigent plaintiff may commence a federal court
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action, without paying required costs and fees, wguimission of an affidavit asserting inability
“to pay such fees or give sedayrtherefor” and stating “the nature of the action, defense or appe

and affiant’s belief that the person is entitled to redress.” 28 U.S.C. § 1915(a)(1).

al

Plaintiff filed the required affidavit of indigence. He states that he has no assets.

Accordingly, the motion to proceed IFP will beagted and the entire filing fee will be waived.
Though individuals who are involuntarily commdteather than convicted, are not deemeg

prisoners under the Prison Litigation Reform Act, | nevertheless maintain a duty to “screen

complaints to ensure that they comply with thdd¥al Rules of Civil Procedure and that they state

at least plausible claims for which relief maydgvanted. A complaint, or portion thereof, should
be dismissed for failure to state a claim uporcWielief may be granted if it appears beyond doub,
that the plaintiff can prove no set of facts upport of the claim or claims that would entitle him

to relief. Hishon v. King & Spaldingd67 U.S. 69, 73 (1984) (citifgonley v. Gibson355 U.S.

41, 45-46 (1957)). Inreviewing a complaint undes gtandard, the court must accept as true the

allegations of the complaint in questidtgsp. Bldg. Co. v. Trs. of Rex Hos5 U.S. 738, 740

(1976), construe the pleading iretiight most favorable to theghtiff, and resolve all doubts in

the plaintiff's favorJenkins v. McKeither895 U.S. 411, 421 (1969). The court is obliged to give

the plaintiff's pro se allegations, however inartfully pleaded, a liberal construdtiames v.
Kerner, 404 U.S. 519, 520-21 (1972). With these starslaranind, | now turn to the allegations
of the complaint.

Plaintiff alleges that on January 19, 2011 healfdd~reedom of Information Act request for
copies of fifty two Social Security documestemming from his 1987 denial of Social Security
Disability benefits. (Compl. at 3.) He claims teote follow up letters to the director of the
Oshkosh Social Security Administration orbFRgary 17, 2011 and March 23, 2011 but has not ye

received a satisfactory response. Plaintiff hpparently not received copies of the specifig
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documents he seeks. Nor, apparently, has he received any explanation of why such docu
cannot or will not be produced. Essentially Riffialleges that Defendant has wrongfully withheld
the documents he has requested.

In general a FOIA request must be diredtedn executive branch agency in accordanc

with the agency's FOIA regulations. An aggs obligation to produce responsive records i$

triggered by its receipt of a request that “(i) meebly describes such records and (ii) is made i

accordance with published rules[.]” 5 U.S.C. 8 55283%)A). Here plaintiff’'s attached documents

ment:

—

tend to show that he submitted a FOIA request to the Social Security Administration. Thergfore

this Court has jurisdiction to entertain his FOIA cla8aeb U.S.C. § 552(a)(4)(B) (creating federal
court jurisdiction over claims arising from the improper withholding of agency recd&ehee
v. CIA, 697 F.2d 1095, 1105 (D.C.Cir.1983) (federalgdiction under the FOIA *“is dependent
upon a showing that an agency” improperly withheld agency recagds}iig Kissinger v.
Reporters Committee for Freedom of the Pré45,U.S. 136, 150, 100 S.Ct. 960, 63 L.Ed.2d 26]
(1980)) (internal quotation marks omitted).

As a general rule, a FOIA requester must eshhis administrative remedies before filing
a lawsuit.See Ogleshy v. Dep't of the ArrA20 F.2d 57, 65 (D.C.Cir.1990). Here Plaintiff has
made a FOIA request and has allowed the S&raurity Administration over twenty days to
respond to his reque§tees U.S.C. § 552 a(b)(A)(ii) (statingdhthe agency “upon any request for
records made . . shall determine within 20 daysvhether to comply with such request and shal

immediately notify the person making such requestioh determination and the reasons therefo

and of the right of such person to appeal ®hbad of the agency any adverse determination”).

While it remains unclear whether the Social Security Administration still has copies of eV
exhibit from a 1987 hearing, Plaiffi appears to have complied with the procedural requiremen

to at least make such a FOIA request and &sefore, entitled to sonresponse from the Social
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Security Administration. | accept, for purposesafeening, Plaintiff's allegation that he “never
received any response” (Compl. at 3) from thei@dSecurity Administration. Thus, because
plaintiff has set forth a cognizable federal claim, the case will proceed.

THEREFORE IT IS ORDERED that the motion to proceeith forma pauperisis

GRANTED, meaning the filing fee is waived.

IT ISFURTHER ORDERED that the U.S. Marshals Service shall serve a copy of th

e

complaint, a waiver of service form and/or the summons, and this order upon the defendant

pursuant to Fed. R. Civ. P. 4(c)(3). Plaintifadvised that Congress requires the U.S. Marsha

Service to charge for making or attempting tkenauch service. 28 U.S.C. § 1921. The curren

fee for waiver-of-service packages is $8.00 per item. The full fee schiegubeided in 28 C.F.R.
§ 0.114(a)(2), (a)(3). Even though Congress reguihe court to order service by the U.S.
Marshals Service when an impoverished person is permitted to procdedna pauperis
Congress has not provided for these fees to be waived, either by the court or the U.S. Ma
Service.
Plaintiff is hereby notified that, from now on, iserequired, under Fed. Riv. P. 5(a), to send a
copy of every paper or document filed with tteirt to the opposing parties or their attorney(s)
Plaintiff should also retain a personal copy of edatument. If plainff does not have access to
a photocopy machine, plaintiff may send out il handwritten or typed copies of any
documents. The court may disregard any papedg®cuments which do not indicate that a copy
has been sent to each defendant or to their attorney(s).

Plaintiff is further advised that failure to make a timely submission may result in t
dismissal of this action for failure to prosecute.

In addition, the parties must notify the clexkcourt's office of any change of address.
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Failure to do so could result in orders or oth&rnimation not being timely delivered, thus affecting
the legal rights of the parties.

Nothing in this order or in 8 1915A precludedefendant from moving to dismiss any claim
identified in this order or potentially existingtime complaint if the defendant disagrees with my
analysis or believes | have overlooked something during my screening.

SO ORDERED this 5thday of May, 2011.

s/ William C. Griesbach

William C. Griesbach
United States District Judge




