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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

ADAM A. LOCKE,
Plaintiff,
V. Case N018-C-443
RICHARD SCHMIDT, et al,

Defendans.

DECISION AND ORDER

Plaintiff Adam A.Locke, proceedingro se filed this action pursuant to 42 U.S.C. § 1983,
alleging that his civil rights were violatedhile he wasa pretrial detainee and custodyof the
Milwaukee County JailWhile in custody, Locke alleges that his cell’s extrenet hed clogged

ventilation caused him physical harfhis matter comes before the court@efendants’ motion

~—~t

for summary judgment. For the reasons that follow, Defendardgon for summary judgmen
will be grantedand the case will be dismissed
BACKGROUND
From January 23, 2018 to August 21, 2Q1&;ke wa housed at the Milwaukee County
Jail (Jail)asan inmate with the United States Marstitaérvice. Def.’s Proposed Findings of Faft
(DPFF), 1 2 Dkt. No. 29. Defendant Richard Schmidt was theeiin Milwaukee County
Sherriff. Id. at | 4. The other Defendants performed watrkr were employed by thdail:
Defendant Aaron Dobson as Administra@ommander of the Jail; Defendant Daniel Dittberper
as Assistant Commander of the Jail, Defendant Catherine Trimboli as Patrol Divisio

Commander; DefendadbelNeumann as team leader of the Inmate Worker ProgrdaheiJail;
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and Defendant Steven Turner as an employee @gbeialProjects department for the Jald.

atf14-7, 18, 30-32.

On January 23, 2018, the day Locke was booked into the@gaihs given a patient health

assessmentld. at 1 5253. Because his initial health assessment showed high blood pre
Locke was given daily blood pressure checks for one wégkat § 5. Initially, Locke was
housed in Pod 3C, cell 4%d. at  52.The medical records do not reveal any complaint by Ld
regarding his cell conditions during this weekd. at  56. On January 31, 2018, Locke t
Brandon Decker that stress issues caused him high blood presduet.§ 57. The medicg

recordsfrom this daydo not show that he complained about his cetiditions. Id. at § 60. On

ssure,

cke

pld

February 6, 2018, a nurse took Locke’s blood pressure; no note was made in the medica@l record

regarding his cell conditiondd. at § 61.

Workers from Honeyweltegularly performed smoke detector alarm chegkshe Jail,

typically oncepermonth Id. at § 62. While a fire alarm check ibeingconducted, inmates are

escorted from their cells to the gyrid. at § 63. On February 21, 2018, during one of thése
alarmchecksocke complained to Neumann that his cell was too hot widemann escorte
Locketo the gynfor the fire alarncheck Id. at 1 63, 65. Neumann informed Turner of Lock(
complaint about his cellld. at § 68. Turnerthencontacted facilities to place aovk order. Id.
Neumann and Turner did not receive any compdioim other inmates on February 21, 20]
about the heat in the pod that housed Locke. at § 69. Some inmates requested that
temperature not be decreased to avoid making it too ddldat  70. Facilities checked tf
system and determined thtae temperature in Locke’s cell may have increased due to th
alarm test.ld. at § 72. During the fire alarm test, the ventilation system is temporarily shut

as a safety precaan. Id. at 1 64.
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Locke submitted aritten grievanceto the Jailabout his cell conditions on February 2

S5,

2018. Id. at § 73 Dkt. No. 51 at 27. Locke alleged that hazardous levels of heat were being

pumped into his celby the ventilation systerand the air intake vent was not functioning. P

Proposed Finding of Fact (PPFF), § BRt. No. 50. He allegethat the temperature in his cell

reached 90 degrees this day.ld. A pod officer informed Locke on the day he submitted
grievance thiaSpecial Projects had been made aware of the situddBRF, § 73 Locke claims
that he did not receive a response to his grievance on February 25, 2018. PPFF, { 32
inmate grievance form dated February 25, 2018, Locke checked “Yes” Inefmmguestions:
“Have you tried to solve this problem by speaking with dfic€” and “Officer Attempted to
resolve problem?”. Dkt. No. 51-1 at 3.

On March 4, 2018, Correctional Officer James Bosas saw Locke sitting on the floor
cellwhile Bosas was on duty on the third flo®@PFF,{{ 75, 78. Locke told Bosas he Hlatbwn
up after Bosasasked if he was okayld. at  79. Locke did not appear ill to Bosas nor cg
Bosas see if Locke had vomitedd. at  80. Bosas contacted medical personnel to eva
Locke. Id. at 1 81. Locke was removed from his cell aatin the day room while biohazar
cleanup personnel tended to Locke’s cdll. at  82. Once Locke was returned to his g
medical personnel evaluated him and approved him to stay in theldirat. 83 On this day,
Bosas recalls that 3C was “feeling warnhd’ at § 77. Locke claims that two nurses observed
conditions in his cell in addition to BosaBPFF.{ 23. The two nurses found the vents were
enough to cause them ‘tenatcli their hands back and that the vent cover was “verydtite

touch,”according to Lockeld. The Jail's lieutenant and classification officer granted permis

to move Locke to another cels a precautiodue to his reportDPFF,{ 85. Once placed in the

new cell, Locke appeared to go to sleep; no ailment was obsedvatl ] 86. Locke was initially
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reassigned to cell 21 of Pod 3C and later moved to cell 42 in the upper tier of Plod &C] 87.
Locke claims he submitted another written grievance on March 4, 2018, about the condi
his cdl, but the Jaik records do not reflect that a second grievance was ever submitted, acq
to Defendants. PPFF, 1 2&e alsdkt. No. 57 at 13.

Neumann receivedtalephonecall about the temperature being too hot in Pod 3C’s
on March 8, 2018and requested that facilities recheck cell temperat&§=F, 1 92-93. The
same day, facilities checked the cell temperatures and observed temperatungsframgv4 to
78 degrees; thermostats were subsequently “adjusted and calibridedt™ 94. Locke also
alleges that the heat was noticeably hot on March 13, 2018, and observed by an Office
PPFF30. Locke states that inmates who complained about the heat and ventilation ststq
being threatened with a move to segregation for complainthat T 31.

On March 26, 2018, Neumann received a report that Pod 3C'’s cells were toDEé&id,
1 95. Facilities believed that the conditions were a result of the tempdrailngedecreased “to
far” on March 8, 201&fter the earér complaints.ld. at § 96. Facilities checked all reheat val

and found that they were functionimgoperly and maintaining the “acceptable” temperaty
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range between 70 and 75 degrekb.at § 97. Facilities rechecked cell temperatures on March

27, March 29, and April 17, 2018nd noted that cell temperatures were within the acceptable

range.Id. at § 99.

On March 21, 2018, Dobson and Dittberner were provided a copy of the complair
by Locke to commence this lawsuid. at { 10, 15. Prior to this time, Dobsamd Dittberner
claim they were noaware of any heating or ventilation issues in Pod 8C.at § 15. Locke

alleges that hécontinuously” complained to every staff member that worked in 3C abou

t filed

the




conditions including medicapersonnel PPFFIT 9, 23, 35.0n March 24, 2018, Locke w3
reassigned to cell 47 in Pod 5D. DPFF, 1 3.

On March 28, 2018, the week after Locke commenced this lawsuit, he fitedliaal
request form; no medical complaint or request is noted in Locke’s recordaoitias form. Id. at
1 100. In the medical request, Locke stated: “For the last (2) months or so | havebsed in
extremely hot cells and have had nose bleeds, headaches, nausea, confusion, diisielsk
am still feeling dehydrated diariah [sic] stomach aches and have threw up agaiat  101.
On April 20, 2018, Locke was se for a medical sick calld. at  102. According to the medic|
records, Locke stated his earlier request was ignored and he had been placednrelekive
cells” for two months and experienced “nose bleeds, headaches, nausea, confusiessgiziz
[sic] | am still feeling dehydrated diarigsic], stomach aches and have threw up agdimh."The
record also indicates that Locke felt that his issues improved oneasneoved to 5D where th
ventilation was betterld. The treatment provider noted that Locke vasll-nourished” and
showed “no distress” and suggested he “[kleep up on fluids, eat heathy diet” and “[c
positions slow if dizzy/lightheadedId. at 1 18-04 A medical request submitted by Locke
May 20, 2018statecthathe had been in a car accident in 2016, but stopped pain medicatio
15 months due to side effectld. at § 107. Locke stated he remains in “unbearable pain’
requested medical attention to get back pain medicalibrOn May 22, 2018, meditataff saw
Locke and hecomplained about his “very warm” pod with “poor ventilation” that caused
emesis, dark urine, nose bleeds, fainting, anxiety, and headalches.{ 105. Medical staff
advised him to hydratdd. Defendants state that Locke had water availabletarhhis cell the

entire time he was in custodyd. at{ 6.
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LEGAL STANDARD

Summary judgment is appropriate when the moving party shows that the is no genuine

dispute as to any material fact and that the movant is entitled to judgment as afrteaitei~ed.
R. Civ. P. 56(a). The moving party has the burden of showing that there are no facts to
the nonmoving party’s claimCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). All reasona
inferences are construed in favor of the nonmoving pdrtiey v. City of Lafayet{e859 F.3d
925, 928 (7th Cir. 2004). The party opposing the motion for summary judgment must *“
evidentiary materials that set forth specific facts showing that there is a gésaue for trial.”
Siegel v. SheDIl Co., 612 F.3d 932, 937 (7th Cir. 2010) (citations omitted). Summary judg
is properly entered against a party “who fails to make a showing sufficient to dstiai
existence of an element essential to the party’s case, and on which thatilbaegr the burden
of proof at trial.” Parent v. Home Depot U.S.A., In694 F.3d 919, 922 (7th Cir. 2012) (intern
guotation marks omitted).
ANALYSIS

A. Conditions of Confinement

The Eighth Amendment prohibits “cruel and unusual punishment” of a prisoner.
Const. amend. VIII. “In order to violate the Eighth Amendment, the condition of confing
must be a denial of ‘basic human needs’ or the ‘minimal civilized measure’sfrigcessities.”
Antonelli v. Sheahar81 F.3d 1422, 1427 (7th Cir. 199@uftingRhodes v. Chapmad52 U.S.
337, 347 (1981)). Additionally, the “infliction must be deliberate or otherwise reckless
criminal law sense, which means that the dedéeh must have committed an act so dange
that his knowledge of the risk can be inferred or that the defendant actually knew of an img

harm easily preventable Id. (citations omitted).
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Because Locke was a pretrial detainee for the periodgardl¢o this action, his claim
arise under the Due Process Clause of the Fourteenth AmenddeenBudd v. Motley11 F.3d
840, 842 (7th Cir. 2013). The Due Process Clause prohibits any kind of punishment of a

detainee, not simply cruel and unusual punishmé&ntonelli 81 F.3dat 1427(citations omitted).

“A condition of confinement may be imposed on a pretrial detainee without violatiriguiné

Process Clause if it is reasonably related to a legitimate andumstive governmental goal.
may not be arbitrary or purposelesdd. (citations omitted). However, when evaluating sug
claims, “courts still look to Eighth Amendment case lawaitdressing the claims of pretri
detainees, given that the protections of the Fourteenth Amendnuerg process clause are
least as broad as those that the Eighth Amendment affords to convicted pris&ieesex rel.
Rice v. Corr. Med. Serys75F.3d 650, 664 (7th Cir. 201,Xee also Salazar v. City of G40
F.2d 233, 239-40 (7th Cir. 1991).

Conditions of confinement in a jail or prison violate the Eighth Amendment’s prohih
against cruel and unusual punishmehen(1) “there is a depration that is, from an objectiv
standpoint, sufficiently serious that it results ‘in the denial of “the minimal civilizedsure of
life’s necessities,” and (2) where prison officials are deliberatelyfferdnt to this state o
affairs.” Gray v. Hady, 826 F.3d 1000, 1005 (7th Cir. 2016) (quotieymer v. Brennan511
U.S. 825, 834 (1994)) An official is deliberately indifferent when he is subjectively awarg
the condition or danger complained of, but consciously disregardsRitg 675 F.3d at 665
(citing Farmer, 511 U.S. at 837).

Prison conditions may be unconstitutionally unacceptable if they “pose a ‘substaht
to inmate health or safety.Estate of Simpson v. Gorhe863 F.3d 740, 745 (7th Cir. 201

(quotingFarmer, 511 U.S. 837). A lack of heat, inadequate clothing, or sanitation can con
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such a deprivationGray, 826 F.3d at 1005 (citinGillis v. Litscher 468 F.3d 488, 493 (7th Cif.

2006)). At the same time, “[jJail conditions ‘may be uncomfortable, even har$tguivbeing

inhumane.”Estate of Simpse®863 F.3d at 745 (quotirigice 675 F.3dcat 664—65).

Here,Locke has not established that the temperature conditions in his cell amounted to a

constitutonal violation. Locke alleges that he was forced to live in extremely hot condif
where hazardous heat was pumped into his and other inmates’ cells for theezitd®f January
23, 2018 to March 24, 2018. Dkt. No. 48 at 3. To establish these hazardous conditions
points to his own grievances and complaints to jail officidle.showthe extent of the heateh
offersa singletemperature readingikenby Neuman in addition to his own observations th
the heat was hazardouAt one pointon or about February 21, 2018, Locke says Neurnaed
a thermometer to measurecke’s cell temperature 80 degreesand recorded it as 88 degres
PPFF, 1 13-15. This occurred after a regularbcheduled fire alarm test where the ventilat
systemis temporarily shut down as a safety precautiteh; see alsdPFF,{64. On March 8,
2018, Locke says Neumarentered his cell and observed the rear vent was “pumping
extremely hot heat” and the front vent was not functioniRPFF, 1 38—-39. In contrast,
Defendants documented the pod’s temperature ranging from 74 to 78 degrees on March
and subsequently rechecked cell temperatures on at least four other ocedsoasthey
measured temperaturbstween 70 and 75 degrees. DPFF, 11 98®7Dbefendants claim thg
it was impossible for cell temperatures to exceed 82 degrees given the building’eengie

even if cell vents were cloggedd. at f 132. They also claim that during the relevant per

ions
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January to March 2018, nomate besides Locke filed a grievance about cells being too hqgt; the

only temperatureelated grievances that wefiled complained about temperatures being

cold. Id. at Y 3738.
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Locke’s evidenceyiewedin the light most favorable to him as required on sumn
judgment,is insufficient for a reasonable factfinder to conclude that cell temperatucdedeg
inhumandevels forthe extended period of timihathe claims At most, his complaints suppo
a finding of discomfort not unlike summer dayghout air conditioning in most parts of th
country. This is hardly enough to constitute cruel and unusual punishrG@mpareDixon v.
Godinez 114 F.3d 640, 642 (7th Cir. 199finding a condition®f confinement claim whereell
temperatures avegad 40 degrees and ice regularly formed on cell walls during wir
Henderson v. DeRoberti940 F.2d 1055, 1057 (7th Cir. 199i@\(ersinga finding of qualified
immunity for prison officials whereell temperatures fell below freezing during a fday cold
spell wherethe outdoor windchill was recorded at 80 degrees below freg#igcellblock’s
heating system malfunctionednd broken windows allowed cold amsidg, and White v.
Monohan, 326 F. App’X385, 387 (7th Cir. 2009) (cell temperatures measurifijo 130degrees
during the summer months stated a due process ¢haith)Rogers v. Scqt695 F. Appx 155,

159 (7th Cir. 2017]cell temperaturemeasuringn the middle 70s and low 80s and peaking
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85 degrees while the air conditioning was being repaired over several weeks did not viojate the

Fourteenth Amendment). Locke alleges that one temperature reading reached 9 lolgtifigs
fails to establish thaemperatures were at this level for the entire period that Lockéovesed
at the Jail. Hetherwiserelies on his own observations that hot air was continuously being p
into his cell and his own symptoms to establish the extreme temperatures that hiscked
during thewintermonths of 2018. Without morepreasonabl@iry would findthatthis evidence
amounts to the kind of extreme heat conditithva violate theConstitution

In addition to not establishing conditions severe enough to amount to cruel and |

punishmentLocke is unable to demonstrate tBafendantsvere deliberately indifferent to theg
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conditionsin a manner to violate the Due Process clau3#icials are deliberately indifferent

when they‘’knew that [the prisoner] faced a substantial risk of serious harm, and yet disce
that risk by failing to take reasonable measures to addreskoivihhsend v. Fuch§22 F.3d 765

773 (7th Cir2008). Here, Locke’ownversion of events acknowledges teasonablsteps that

jarde

Defendant$ookto addressiscomplaints Locke admits that Neumann placed a work order \ith

facilities after Locke made his complaint about the heat in his cell during the fine t&ist on

February 21, 2018. Dkt. No. 49 at.1Zocke subnttedas an exhibit a copy of the work order

placed with facilities on this date. Dkt. No.-®lat 60. On March 21, 2018, Locke states that

Neuman, Turner, and HVAC went through the 3C housing unit to inspect the ventilation g
PPFF, 141. On Mar@®, 2018, Locke says that Neuman, maintenance, HVAC, and facility
cleaned and unclogged the intake vents in the dellat{ 46. Locke also filed exhibits detailin
email correspondence showing Defendants discussithgemperatures and a pléor facilities
to check the vents. Dkt. No. Blat 38. On another day, temperatures were too cold in ce

cells (averaging 59.4 degrees) and Neumann emailed Dittberner to relay thattdeedd

ystem.

staff
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facilities for “immediate correction;” the next dayetbame cells were rechecked and temperafures

were 73 to 75 degreedd. at 42-43. Locke cannot establish deliberate indifference base

] on

these facts. His version of eventednot show that Defendants ignored his complaints. Instead,

Defendants investigated the cell temperatures, contdbtesk responsible for heating t
facilities, andfollowed-up after adjustments were made. This does not amount to delil
indifference. Because Locke has not established that cell conditions wesmesxdr tlat
Defendants acted with deliberate indifference, summary judgment will be granizeféndants

Lastly, Locke has not shown that Milwaukee County had a policy or custom to m3

hazardous heat and ventilation conditions in the J&@laims that a gvernmental unit of
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municipality is liable for constitutional violations are governed by the principlégooiell v.

Department of Social Servige#36 U.S. 658 (1978), and must shihatits policy, practice, o

custom caused the constitutional violatidBeeChatham v. Davis839 F.3d 679, 685 (7th Cif.

2016). This requires evidencef: “1) an express municipal policy, 2) a widespread prad

constituting a custom or usage; or 3) a constitutional injury caused by or ratified lspa wéh

final policymaking authority.’Darchak v. City of Chi. Bd. of Edy&80 F.3d 622, 629 (7th Cif.

2009) (quotingsimmons v. Chi. Bd. of Edu289 F.3d 488, 494 (7th Cir. 2002)).

Locke argusthat the Jail's staff and administratitailed to remedythe hazardous heat

and ventilationconditions since at least 2017 and, per an unwritten pdiiayeviolated the
Constitution Dkt. No. 48 at 9He also alleges that tigherriff's office was made aware of the
hazardous conditiorsnce 201%r earlier PPFFJ 56. Locke points to evidence he found ab
the conditions before he arrived at the Jail. He includes an email to Turner from April 2€xE7
an Officer requests maintenance because “Cell 9 has high temperatures” and he ‘lyald
medical erergencies due to the heat.” Dkt. No-Bat 13. Locke alsoincludesvarious work
orders placed in 2017 addressing cell temperature conditiead. at 8 (“3c 26 blowing only
hot air”); at 9 (“average temp pumping out of vents was 83 degrees 0b§;aaBl6 (“3C hot
air blowing in top tier cells”); at 20 (“Due to low temperatures in dayroom aramdt®m
showers is setting building into full fire alarin and at 21 (“Officer describes cells to the rig
of the desk are hot”). This evidence, however, does not show a widespread pfagtioerg
inhumane conditions and does demonstrate an unwritten policy. If anythingndicates that
theHVAC facilities at the Milwaukee County Jail may not be modern and perfectlyeetfiand

thattheJail's officialswere observing cell conditions mespondingo complaints before Lock
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arrived at the Jail. Without more, Locke has failed to show that Milwaukee County Gayse
constitutional violation and summary judgment will be granted in favor of the county.
B. Qualified Immunity

Defendants argue that the doctrine of qualified immunity establishes a sepamst®ia
granting summary judgmenGovernment officialare protectedrom liability for civil damages|
under the doctrine of qualified immuniipsofar as “their conduct does not violate clegrly
established statutory or constitutional rights of which a reasonable person would have Known.”
Harlow v. Fitzgerald 457 U.S. 800818 (1982). Officials “are entitled to qualified immunity
under § 1983 unless (1) they violated a federal statutory or constitutional right, ane (2) th
unlawfulness of their conduct was ‘clearly established at the tirbastrict of Columbia v.
Wesby138 S. Ct. 577, 589 (2018) (quotiRgichle v. Howards566 U.S. 658, 664 (2012)). A
right is “clearly established” if it has a “sufficiently clear foundation imtbristing precedent,’
meaning it is “settled law” as “dictated by ‘controlling authordy*a robust “consensus of cases

of persuasive authority.”ld. at 583-90 (first quotingHunter v. Bryant502 U.S. 224, 228 (1991

A

(per curiam); then quotingschroft v. atKidd, 563 U.S. 731, 7442 (2011)). Under this
demandingstandard, qualified immunity extends to “all but the plainly incompetent or those who
knowingly violate the law."White v. Pauly137 S. Ct. 548, 551 (2017) (quotikgllenix v. Luna
136 S. Ct. 305, 308 (2015) (per curiam)). “Although qualified immusigy affirmative defensq
the plaintiff has the burden of defeating it once the defendants raigedéher v. Chisholm870
F.3d 603, 613 (7th Cir. 2017).

Locke has not met his burden to defeat Defendants’ claim of qualified immunity. He has
not established a violation of his constitutional rights. Locke mmesttboth prongsoted in

Wesbyto show thaDefendants are not entitled to qualified immunity is a twaepart test. See

12




alsoJones v. Wilhelm25 F.3d 455, 461 (7th Cir. 2005). As Locles mot established that the

conditions of his confinement violated tRenstitution, he cannot show that Defendants w

acting without qualified immunity.

C. Defendants’ Motion to File Restricted Materials Under Seal
Finally, Defendants have moved testrict certain documents only to case participa

pursuant to Gen. L. R. 79(d). Dkt. No. 28. BPsfendantsare in possession of Locke’s medig

records, they wish to file portisrof certain documents that incorpordteserecords undel

restricted view and separately file redacted versions of these materials

ere
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Defendantsmotion will be granted. Theyaveexplained that documents they have filed

reflect Locke’s personally identifiable health information. The exhibitsl fitelude Locke’s
intake screening forms and medical exams. Dkt. NeB.3Accordingly, the court finds goo
cause to grant Defendants’ motion, Dkt. No. 28, to the extent they have already filed dog
underseal as contemplated therein.

CONCLUSION

Forthe foregoing reasonPefendantsimotionto restrict certain documents (Dkt. No. 28)

and motion for summary judgment (Dkt. NB)) are GRANTED. This case is dismissed.he
Clerk is directed to enter judgment accordingly.
SO ORDEREDat Green Bay, Wisconsthis 10th day of March, 2020.
s/ William C. Griesbach

William C. Griesbach, Districiudge
United States District Court
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