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|. PROCEDURAL HISTORY

On September 13, 2001, the pldfstfiled their complaint, déging violations under the
Individuals with Disabilities Hucation Act, 20 U.S.C. 88 1400 #q. (“IDEA”) and related state
statutes, Wis. Stat. 88 115.758, et seq. Upon the wittesent of the parties to the exercise of
jurisdiction by the magisate judge, the case was reassigtoethis court orNovember 28, 2001.
The court then issued its schadgl order establishing a time franfor pretrial discovery and for
filing a motion seeking class ¢iication. On November 7, 2002, th@aintiffs filed their motion
for class certification seeking fmoceed on their claims within the context of a class action. The
defendants filed their opposition to the motiond @n May 23, 2003, the court, in its Decision and
Order Regarding Class Certification, directed tranpiffs to submit an amended class certification
motion because the court determined that a nurabéne plaintiffs’ claimswere subject to the
exhaustion of administrative remedies requirememtsuant to the IDEA0 U.S.C. § 1415(l). The
court concluded that some of thkintiffs’ claims were not systamin nature, identifying these as
“post-determination” claims. Theourt reasoned that these claimere subject to administrative
exhaustion because they are individual and sulpgtaim nature and each alleged wrong could be
potentially remedied through the administrativegass outlined in the IDEA. The court identified
the other claims as “pre-determination” claigsd concluded that these could be systemic or
procedural in nature. As suchgetie claims had the potential foas$ certification. The plaintiffs
were required to file an amended motion for class certification limited to the pre-determination
claims.

On June 23, 2003, the plaintiffs filed thamended motion for class certification, which

sought class certification based upon the claimsaawed by the coud’May 23, 2003 order. On



August 1, 2003, the court issued a second Decision ather Qrhich directed the plaintiffs to file a
second amended motion for class certification begdoste court’s opinion, both the plaintiffs
and the defendants misconstrued the May 23, 2083sidn and order. Ultimately, on November
14, 2003, this court entered its thilkcision and Order, and at that time, defined the class as
follows:

Those students eligible for special ediumatservices from the Milwaukee Public

School System who are, have been or will be either denied or delayed entry or

participation in the processes which resula properly constituted meeting between

the IEP team and the parents or guardians of the student.

At this point, a number of other motionsrediled, including the Milwaukee Public Schools
(“MPS”) defendants’ motion to dismiss certain claiasnot typical of the class and the plaintiffs’
motion to compel production of materials from thited States Department of Justice. The court
ruled on these motions and then met with the patiesscuss appropriate notice to the class, and a
discovery schedule for expert wésses. After notice to the class was given and expert discovery
completed, the court requested that the parties joeastipulated statemenf facts, together with
summaries of their respective expert withnes8ased upon the submissions, and in an effort to
avoid the time consuming processolved in summary judgmennotions, the courdecided to
bifurcate trial proceedings, and first conductceurt trial for expert witnesses. After some
rescheduling, the court triahvolving expert witneses (referred to as Phase 1) commenced on
October 18, 2005, and completed on November 2, 20@5trial did not run continuously during
that period). The court heard from six experts.

On November 28, 2005, the court held a heaaing/hich time the parties were advised of
the court’s initial reaction to the experts’ tiesony and conclusions drawn therefrom. The court
informed the parties that it walibe necessary to proceed to Phase II, which would consist of the

factual presentations upon whicletbxperts formed their respectiopinions. The trial to the court

in Phase Il began on April 12006, and was concluded on 26, 2006. The testimony of 48
4



witnesses was presented, and numerous dousmeere received in evidence. Post-trial
submissions were filed by the parties in June, 2006.

On September 11, 2007, the court issued its Phase Il Decision and Order finding that MPS
violated the IDEA’s Child Find requirements. Thi®lation was not limited to the representative
plaintiffs but was systemic in nature and violatked rights of the plaintiff class. Specifically, the
court held that MPS failed to refer children wihsuspected disability ia timely manner for an
initial evaluation, i.e. the90-day requirement; MPS impgperly extended the 90-day time
requirement; MPS imposed suspensions in a matmarimproperly impeded its ability to refer
children with suspected disabilities for an iditevaluation; and MPS failed to ensure that the
child’s parents or guardians attend the inig&kluation. The court further concluded that the
actions of MPS in not reviewing all data to deime the exact nature of the child’s disability,
while violations in individual cases, did nairestitute systemic viations of the IDEA.

Finally, the court concluded that duringettime period from September, 2000 to June,
2005, the Wisconsin Department of Public Indtiarc defendants (“DPI”) violated the IDEA and
related state statutes by failing to adequatelyhdisye its oversight and supervisory obligations in
regard to the compliance by MPS with the IDEBAd related state statutes, as that compliance
related to the systemic vigians found by the court.

In light of this court’s finding of liability, the court proeeded towards Phase lll, the
remedies phase of this matter.

On April 7, 2008, the plaintiffs and DPI fileal joint motion seeking the court to approve a
settlement agreement between the plaintiffs @Rl Following a period of briefing in which MPS
voiced its objections to the proposed settlemamtJune 6, 2008, this court granted its preliminary
approval of the proposed class settlement. On July 1, 2008 this court approved the proposed cla

notice, and a final fairness haagiwas held before this courthd28, 2008. The court received no



written objection and no objector appeared at the final fairness@e@herefore, on July 28, 2008,
the court approved the skesettlement and dismissed DPI from this case.

The settlement agreement between the pfierdnd DPI addresses the three specific areas
of systemic violations found byehcourt in Phase I, namely, MPS’ failure to conduct timely initial
evaluations, MPS’ failure to ensure that a chilpggent or guardian participated in an initial IEP
meeting, and the utilization of suspensions in amea that impeded the ability of MPS to refer
children who may be suffering froendisability for an initial evalation. (Docket No. 431-2 at 4-7.)

The settlement agreement provides that MR&Il conduct 95% of its initial evaluations
within the required time period or the time period shall be properly extended, for two consecutive
years. (Docket No. 431-2 at 4-Similarly, the settlement agreemeatls for MPS to have a parent
or guardian present for an initilP meeting or for MPS to makeasonable efforts to ensure the
parent or guardian’s p&tpation, in 95% of its initial IEP eetings for a period of two consecutive
years. (Docket No. 431-2 at 5-6.nRlly, the settlement calls for MPIB, two consecutive years, to
refer 95% of students in kindengen through fifth grade who earsuspended ten or more days
during a school year and 95%gitidents in sixth through twelfthagtes who are suspended twenty
or more days in a school year to a “system of datBrvention services .. designed to address the
students’ behavior issues that resulted in suEpea and which shall inetle the possibility of
referral of the student for an evaluation to deteemfrthe student is a student with a disability.”
(Docket No. 431-2 at 6-7.)

Compliance with these agreed-upon benchmahall be evaluated by a court-appointed
independent expert, whom the parties agreed dhmailAlan Coulter. (Docket No. 431-2 at 7-12.)
This independent expert shall be paid forlyl. (Docket No. 431-2 at 8.) The 95% compliance

rate shall be measured in each individual MPS sdiondhe timeliness of itial evaluations, parent



or guardian participation in initial IEP meags, and with respect tocompliance regarding
suspended students.

Further, the settlement agreement calls fé*3vlin two consecutive years, to refer 95% of
MPS students who are retained in a given scljeal and are not identified as suffering from a
disability “to a system of earlytervention services approved the Independent Expert designed
to timely address the students’ academic or beh#sgaes that resulted retention and which shall
include the possibility of referraif the student for an evaluation determine if the student is a
student with a disability.” (Ddet No. 431-2 at 7.) The 95% compice is not referenced to “each
school,” and programs for the referred students will be implemented with an 80% degree of
integrity. Unlike the three issues discussed abtheecourt has not found assystemic deficiencies
related to the retention of students.

The settlement agreement calls for MPS to have four years to achieve the required twc
consecutive years of compliance regarding tymglitial evaluations and parent or guardian
participation in initial IEP me@gs and eight years to complyith the agreement regarding
suspended and retained stude(@ocket No. 431-2 at 14-15.)dd-compliance sHiaresult in a
hearing before this court for a determinatafrthe remedy. (Docket N 431-2 at 15.) Compliance
shall result in termination of the agreement arsimisal with prejudice of the plaintiffs’ claims
against DPI.

Further, the agreement calls for DPI to ort#?S to provide training to MPS’ staff, as
deemed necessary by the Independent Expert, onabods of special edation needs, referral
procedures, and Child Firabligations. (Docket No. 431-2 at 13.) Finally, I#grees to provide for
a fulltime professional to train drsupport parents and MPS stafjaeding provision®f the IDEA
and Child Find obligations for the length of thagreement, or until DPI's payments for this

professional meets $300,000.00. (Docket No. 431-2 at 13.)



Finally, DPI agrees to ya$475,000.00 in attorneys’ feemnd costs to class counsel,
Disability Rights Wisconsin. (Docket No. 431-2 at 18.)

On August 15, 2008, this court granted the piti# motion for interim attorneys’ fees and
ordered MPS to pay to the plaintiffs’ attorsegn additional $459,123.96 in attorneys’ fees. The
court denied without prejudice the plaintiffs’ request for interim costs.

On November 6, 2008, a couriaty referred to as PhasH, lcommenced to determine the
appropriate remedy for the systemmiolations the court found in Phase Il. Following the trial, the
court ordered the parties to submit simultangms-trial briefs no latethan January 16, 2009 and
simultaneous replies no later than January 30, 2009cdim also provided thparties with certain
guestions the court sought the parties to esklin their post-triabriefs. (Docket No566.) The
matter is now ready for resolution.

During Phase l1ll, DPI filed a motion seeking eclaration that it is not responsible for any
further remedy that the court may order in Phase Ill. (DockebB®) The court permitted MPS to
respond and DPI to reply. The pleadings on thiion are closed and the matter is ready for
resolution.

. SUMMARY OF PHASE Il

A. Patricia Yahle

Patricia Yahle (“Yahle”), MPSDirector of Special Servicesvas called adversely by the
plaintiffs and directly by MPS, testifying as both the first and last witness in this phase of trial. Set
forth here is a summary of alf her testimony in Phase lll.

Yahle’s responsibilities are largely the same as those she had when she last testified in 200
although the No Child Left Behind legislation redded additional responsibilities for her. Under
No Child Left Behind, MPS has been identified &Psstrict Identified for Improvement,” and this

has imposed additional requinents for the district.
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Yahle testified that according to MPS’'RE eam Procedural Handbook, Revised September,
2007, (Ex. 402), the IEP team haseaponsibility to determine whedr compensatory education or
services are appropriate “[a]ny time any schoaffsnember becomes aveathat a student with
special education needs has reedivnappropriate or insufficiereducation seiges.” (Ex. 402.)
Ultimately, it is a complex decision left to the professionals on the IEP team to determine what type
of service is needed to bring the child to the @lae would be if approptiaeducation had not been
denied, but one that is reguladgnducted by MPS’ IEP teams. For example, all students identified
in Exhibit 197 (2003-2004 schogkar) whose evaluations occedr beyond the 90-day deadline
were evaluated for compensatory education; stextdid that all studentBpom 2000 forward, who
were identified late for special education, balaated for compensatory education. However, when
presented with Exhibit 401, (for 2000-2005 schgeérs), a list of students whose evaluations
occurred beyond the 90-day deadline, she could offeexplanation as to why very few of these
students had a “Y” in the column titled “Discussedr@oEd.” Yahle testified she had not seen this
exhibit in a while.

When a student is referred late to special education, MPS’ existing procedures require the
IEP team to make a determination if that individwals denied FAPE as astét of that delay. The
compensatory services that might be awarded magbialent in duration to the time the student
was denied FAPE but a 1:1 equivalence would n@gdmopriate in every case. Each compensatory
education determination, like each referral special education determination, must be
individualized.

As for the roughly 11,000 students who were sndpd ten or more days in any school year
between 2000 and 2005, (Ex. 400), Yahle does not knamyifof these students were evaluated for

special education, but testifigbdat Child Find is an ongoing geess. The only way MPS could



learn if these students were referred for sgeeducation would be the exceptionally time-
consuming process of physically rewiing all 11,000 studeffite folders.

With respect to MPS’ proposed remedy, Yahkditied that it was cra¢éd so as to enable
MPS to best utilize its limited resources. For eglanstudents who are monger enrolled in MPS
who have a history of suspeoss, students whose IEP was delayed less than 10 days beyond the
90-day deadline, or students aldban 22 years of age, woultk excluded from any potential
remedy. If a student was found to be eligible émmpensatory education, the nature of the
compensatory education determined to be appitepnauld determine whetlat service would be
provided.

Yahle believes that MPS has the staff and resources to be able to effectively monitor the
implementation of any court ordered remedy and sisaparents in the pcess, and therefore an
outside monitor or parent adwate, as are called for under thlaintiffs’ proposed remedy, would
be unnecessary. Further, Yahle testified that pghaintiffs’ proposed remedy of giving all class
members their first choice of schambuld be unworkable for MPS.

In April of 2004, MPS implemented a protodot automatically considering compensatory
education at the time of the it IEP team meeting for each case in which the meeting did not
occur within the statutory timeline. For studentsose IEP team meetings were delayed before the
implementation of this new protocol, MPS revaxlva list of students whose IEP team meetings
were delayed more than 10 days and identi#i2dl students who were current students who were
eligible for special education or whose eligitigihad not yet been determined. A worksheet was
developed for auditors to relypon in conducting a review dhese 221 student files. These
auditors, all of whom werexperienced IEP team leaders, wiagked with determining whether the
information in the database regarding the ylelas accurate and to gather some preliminary

information for the next step of the evaluation.sThudit, (Ex. 461), rewaed that of the 221
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students, 48 required an additional IEP temmaeting to assess the need for compensatory
education. Of these 48 studentke IEP team determined thabmpensatory education was
appropriate for 7. As part of thjgrocess, it was necessary for tB® team to determine at what
point the student was denied FAPE. Yahle askadged that MPS has not conducted any review
of students whose initial reviewas delayed after April of 2004.

Since this court’'s September 11, 2007 deaisMPS has upgraded its technology to make it
easier to calculate and track ttedevant dates in the specialueation referral process and track
IEPs, increased its Child Find training of staff miers, and strengthengxhrent participation,
among many other things.

B. Kina K.

Kina K. is the mother of Jamie S. Jarsigiroblems began when she was in K-4 in the
Wauwatosa School District. She sveeferred for special educatibit was not identified because
Wauwatosa was not her home district and sl was told MPS was required to conduct the
evaluation. MPS told her that they would monitor Jamie.

In May of 2001, after Jamie was required tpe@t the 1st grade ftine third time, she was
evaluated, found eligible for speciatlucation, and an IEP put jplace. Jamie has had an IEP in
place every year since 2001, including years Jamgnotenrolled in MPS, and Kina has regularly
participated in Jamie’s IEP meetings. Frequenthmie was unable to meet her IEP goals. At no
point was compensatory education ever dised with Kina, and Jamie has never received
compensatory education. However, duringfaomil 16, 2007 IEP meetinga meeting attended by
Kina, Jamie, and a representative from DRW®,S recommended that Jamie attend summer school.
Jamie declined because she prefers to spensutimmers in Chicago with her grandmother.

Currently, Jamie is 15 years old and in the @tide at Wisconsin Career Academy. This is

Jamie’s second year in 9th grade. Accordindiéo more than three-inch thick file, (Ex. 215A),
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Jamie reads at an early 2nd gradeleel, writes at a beginning 3grade level, and has 4th grade
math skills, (Ex 215A at 94807). Jamie also hdsng history of significahattendance problems.
For example, as of October 7, 2008, Jamie attehdedst hour class onfynce, and had missed 14
full days of school so far this school year; howesame of these full-day absences were due to a
psychiatric hospitalization. (Ex. 215#& 94808.) Sometimes Jamie mssehool intentionally or as

a result of suspensions. (Ex. 218A87549). However, Kina is fgeently unaware of Jamie being
truant or suspended because Jamie destraysspondence from the subl. (Ex. 215A at 87549.)
Jamie was offered the opportunity to participate icareer program but was required to maintain
perfect attendance to be eligible for the pamgr Jamie continued to frequently miss school.

According to her IEP, Jamie is able to peni ordinary householdhores, estimate money,
baby-sit, but should continue Wwork on skills such as readirggmenu, measurements skills, and
math and budgeting. (Ex. 215A at 94808.)

C. Jamie S.

Jamie does not like going to school becausessteased by other students for doing easier
work and she has only one friend. She gets frustr&ter special education math class consists of
copying a checkbook, and doing worksheets on multijpisaaddition, and subtraction. She is in a
regular education biology clagsut her teacher is hard tollfaw because she speaks Spanish.
Jamie’s special education teacher gives heitiaddl science assignments, such as looking up
science pictures on the internet andtivwg a description of the picture.

In her reading class, she is supposed to sdadtly to herself foabout 10 minutes, but she
does not understand what she ispaged to be reading so she stmgrding and just sits there. The
teacher then will read to the class but the teadbes not offer any explanations. And then she is
supposed to write in her journal but she does do this because shonce wrote personal

information in her journal that v8aeported back to her mother.
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Jamie likes her history class because the tgotovides explanations. However, on cross-
examination, Jamie admitted she had been torfgistass only once in the last six weeks.

In the special education room she goes orctimputer to “Blink” ail meets people. Some
of the males she has met online she has met in person.

Jamie has not been taught job skills and sim@tisnvolved in any school activities. One day
she would like to become a nurgiassistant like her mother. She believes she needs more help and
if she received more help, she would attend more.

In an effort to accommodate Jamie, MPS ptad her to begin her school day at 10 AM
but she still failed to attend. Teachers have conteetchome to discuss her attendance problems.
When she was told that she would fail 9th gragshéd did not attend that lasto days, she still did
not attend. Although her teachers off@é to help her after school, sfefused to stay late because
she had “other things to do” at home. Simylasdhe refused to attend summer school because she
spends summers with family in Chicago.

D. Erin Goff

Erin Goff (“Goff”) is the Program Director for Creative Employment Opportunities, a for-
profit company that contracts with various governmental orgdions to provide employment
services for persons with disabilities and otbaployment barriers. The company at times does
receive school district referrals part of a student’s IEP. Clienteceive individualized services
tailored to their uniqgue needs. An internshigyhtibe appropriate for a person such as Jamie and
unlike Wisconsin Career Academy, Goff would not condition eligibility for the internship upon
school attendance. Creative Employm@®pportunities has contraatsth school districts, but not

with MPS.
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E. Claudia Weaver Hendrickson

Claudia Weaver Hendrickson (“Hendricksony a MPS Special Education Leadership
Liaison (“SELL”"), and has been since 2003. Sha imember of Yahle’s management team in
charge of special educatiomitning including issues relatirig compensatory education.

She testified that compensatory education rbesviewed on an individualized basis, first
determining whether the student was denied FABRe acknowledged that in determining whether
FAPE was denied as a result of a delay, or whdthee student had no prior IEP, it is necessary to
rely upon the best judgment ofgbessionals to determine whettee student would be had FAPE
been provided on a timely basis. Determining whethenot a student was nied FAPE and if so,
what type of compensatory services are necessgidlryequire an evaluation of a variety of factors,
including how long was the delay, what are the ¢hifebeds, and what services the child received
in the past. Compensatory education must i@ and beyond what the child is now receiving;
otherwise, it is not compensatory.

Hendrickson supervised andiuof files for students whesinitial evaluations occurred
beyond the 90-day deadline withcaitvalid extension between Septber of 2000 and April of
2004. GSeeEx. 461.) As Yahle also testified, MPSeittified 487 students who met these criteria
and determined that 221 of these student fiesded to be reviewed. (Ex. 461.) MPS excluded
students who were no longer enrolled in MPSwvbio were not initiallyreviewed by MPS. (Ex.
461.) As a result of this review, it was determirtieat it was necessary to reconvene the IEP teams
for 48 students. As a result, the IEP teams détexdrthat compensatory education was appropriate
for 7 of these 48 students. (Ex. 461.)

Since 2004, IEP teams have been requiredgortevhether or not compensatory education
is discussed during an initial IEP meeting. Hendrickson said that Exhibit 336 indicates whether or

not compensatory education was discussed irrticplar case. She, however, acknowledged that
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this record may not be entirely accurate since seduzators turned in the proper data and others
did not.

Finally, she testified that only on rareccasion will she question an IEP team’s
compensatory education determination; on lgss 10 occasions has she asked for an IEP to
convene specifically to congd compensatory education.

F. Audrey Potter

Audrey Potter (“Potter”) is MPS’ Coondator of PsychologicalSpeech, Language, and
Health Services, and iglso a part of Yahle’s managemdetam. Potter supéses 150 school
psychologists in the district.

Potter testified that compensatory education is viewed as part of the IEP process. In regar
to this case the MPS staff has not receivag apecific training regarding how to determine
compensatory education for class memhérs should have been evaluated earlier.

G. Kim Brizendine

Kim Brizendine (“Brizendine”)is a Special Services Information Management Systems
supervisor for MPS. Her responsibilities includigta tracking and managing software to comply
with the IDEA’s 2004 amendments. She discussedtitsh401 and 336 and stated that if there is a
“Y” (“Yes”) in the compensatory education cohm, it shows that compensatory education was
discussed. However, the absemndea “Y” does not mean that compensatory education was never
discussed because the report simply dantsan isolated point in time.

H. Christine Shaver

Christine Shaver (“Shaver”) is a self-emypéd special education advocate living in East
Troy, Wisconsin. She is generalbpntracted by county human sees departments or hired by
private clients. She has been doing this cahtraork since May of 2003. The children she works

with have serious emotional or mental health neNds$.all are in special education. Nearly all of
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these children attend MPS. She referred 7-8 ofetlstisdents to special education and she went to
IEP team meetings for these 7-8 students. At none of these meetings was the issue of compensatt
education raised by MPS. On thther hand, neither did Shaver raise the issue. She testified that
she did not raise the issue of compensatoncatibn because she was concerned about moving
forward.

Shaver testified that in hekgerience, advocates are ableassist parents in navigating the
special education process because, although dispiovvide parents with information, the parents
are often not able to understatite information they receiveEven though the plaintiffs are
proposing requiring MPS to fundlh@ocates as part of their proposed remedy, she knows that the
IDEA does not require a school distriotprovide parent advocates.

|. Cynthia J.

Cynthia J. is the mother of Jyran J., ayEar-old MPS student who was identified for
special education when he was 13 or 14. He foasd eligible for special education in May of
2005 on the basis of an emotional disorder and aitgadisability. Since thaime, he was in MPS
for all years, except for one. Prior to beifmund eligible for speclaeducation, Jyran was
repeatedly retained in 3rd gradetbat he was eventually 12-yearstaind still in tle 3rd grade. He
then transferred schools and was placed into thgrétie. Therefore, Jyran never attended 4th, 5th,
or 6th grades.

Jyran has a significant truancy problem; faely goes to school. Although Cynthia
acknowledges that Jyran has a #igant problem, she believes ththt attendancescords included
in Jyran’s file, (Ex. 317A), were fabricated datme was at school more often than the records
indicate. Jyran reports to his mettthat he does not go to schbektause he doestrfeel like MPS
can help him anymore. Jyran has a twin sister who was found eligiblesfoalspducation in 1999.

She does not have a similar truancy problem.
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At an IEP team meeting on November 30, 20e IEP team concluded that Jyran should
undergo an hour of “[tjutoringn all academic areas” twica week from December 1, 2005 to
March 31, 2006 “to address compensatory tinfEX. 317A at 95173.) Cyhia did not request a
due process hearing or otherwise object to finding. Immediately after this IEP team meeting,
Jyran transferred to another schant was truant for nearly thetea period he was supposed to be
receiving tutoring. (Ex. 317A at 94897.) Jyran’s treya has continued. From July of 2005 through
October 22, 2008, Jyran was truant forp@ttial days and 330 full days.

MPS attempted to accommodate Jyran by,ekample, providing him with a shortened
school day, an altered school sghke, and offering door-to-door bssrvice. (Ex. 317A at 94991,
95013.) However, Jyran refuses to takelihe and Cynthia told this to MPS.

J. Georgette Rodriguez

Georgette Rodriguez (“Rodriguez”), herselkalled, serves as a volunteer assistant for
parents of children with disabilities. She worked for 26 years as an advocate for families with
special needs, and in 2001 she began working for MPS to assist parents as a Parent Informatic
Specialist. She worked for MPS until March of 20@7en she was discharged for violating MPS’
leave of absence policySéeEx. 465.) After two years ofsaisting parents and attending IEP
meetings, Rodriguez’s duties were limited so tsla¢ no longer attendd&P meetings and her
work related to advising families regarding disapitjuestions became just one subset of the wider
duties she was tasked with as an emgdogf MPS’ Parent Education Center.

Rodriguez testified as to her disagreemeitih whe policy implemented by the new Director
of Student Services, which limited her ability tdomnm parents of their ghts regarding disability
services. She continued to attempt to inform paresiito called the Parent Education Center of their

rights regarding disability matterstishe did so in a “low tone” sas to not let her supervisor know
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what she was doing. She filed a grievance wilik district contending that her supervisor
inappropriately restricted her ability discuss matters with parents.

Sometimes when she wrote up Parental Desfregsolution Forms, she would write “comp.
ed.” on the form followed by a question mark emhshe thought the dispute might lead to an
evaluation for compensatory education, but shetsaware what, if anything, happened as a result
of these forms. Sometimes she would contadt stambers to make inquiries, and sometimes she
felt that she was encountering resistance frstaff and administrators. Rodriguez got the
impression that they felt she was over-stepping her bounds.

As part of her duties, Rodriguez would attend disciplinary heatilgen she encountered a
student with a history of suspensions, she heye suggested a special education referral.

Based upon her experience, parents are in néesdsistance from a&dcates in order to
navigate the special education system, and if the court ordered MPS to provide parent advocate
she would like to be one of them.

K. Melanie V.

Melanie’s problems, which included depresssif-injury, and hallugiations, began in 5th
grade and she repeatedly missed school in 6thegiddlanie also has langstanding history of
excessive absences that continued until she left MR®RHX. 214A at 88132.) She was referred
and found eligible for special ecatoon in January of 2004 whenestwvas in 7th grade. (Ex. 293 at
46.) Neither at this initial meeting nor at anypbsequent meeting, including those attended by her,
her mother, and advocates, was compensatory education discussed.

Once she was placed in special education, mattgmoved slightly for Melanie. While she
was in high school, Melanie and hapother requested that she be removed from special education
and be given a Seoti 504 plan insteadSéeEx. 214A at 88131.) This 5Qztan was put in place in

Melanie’s junior year and Melanie was prowddeith accommodations similar to those she was
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provided when in special educati Melanie never made it to heng® year. She no longer wanted
to go to school; when she did go, she would leaickday because she no longer wanted to be at
school. Her depression worsened. Andlise arranged to obtain her GED.

When she alerted MPS of her intent to withwirfrom school, her praipal wrote Melanie a
letter informing her that although she was ageat8 thus MPS could not compel her to attend,
MPS encouraged her to continagending and offered torovide Melanie with additional services
under her 504 plan. (Ex. 2148 94552.) The letter closed, “The dist is preparedo provide any
necessary accommodations to ensure that yoivecappropriate educational services.” (Ex. 214A
at 94552.)

While at MPS, she was not provided information how to create a resume or how to look
for a job, but was given career exploration oppotiesiin her junior yearRight now, at age 19,
Melanie is not interested in loaig for a job, and does hbave any ideas as to what she might like
to do for a career in the future, althougle shinterested in forensic science.

L. Bryan E.

Bryan is currently 20 years old. He was not found eligible for special education until the 9th
grade. Prior to that he was required to repkat5th and 7th gradesd at other times he was
promoted although he did not meet requiremeBtsginning in about 5th grade, Bryan was
frequently truant because haldiot like going to school. Wheme was at Marshall High School,
Bryan was mistakenly placed in a special edocatiass. When the mistake was discovered, he was
placed back into regular eduicat and the work was harder.

After three requests by his mother, he was plactdspecial education and Bryan came to
like school better and did not miss as oftenhalgh he did continue tbave problems with
attendance. He appreciated thiee-on-one support he receivadd the extra time to complete

assignments that he received as part of hia [Ehe issue of compensatory education was never
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brought up at any of his IEP ntews, although he was frequentgsisted by an advocate from
DRW. In November of 2006, Bryan was determinedbé¢ono longer eligibléor special education.
He later contested this determination ara placed back into special education.

Bryan graduated from Communibjigh School with a regular education diploma in June of
2007 despite testing at the academic level of a student in 6th or 7th grade. Since graduation, Brye
has had various unskilled jobs, but is currentlgraployed and acts as the primary caretaker for his
daughter. Prior to graduation, Community High School assistgdnBin searching for college
scholarships, filling out college plications, and took him on a calje visit. However, Bryan did
not receive training on filling oufob applications or job skhawing opportunities, but he was
provided with an internship at the Milwaukee Mtiseum and at a local tieer shop. Bryan would
like to continue with his education order to become an electrician.

M. Dr. Diana Rogers-Adkinson

Dr. Diana Rogers-Adkinson, chair of the speeiducation department at the University of
Wisconsin-Whitewater testified as an expent foe plaintiffs. Dr. Rgers-Adkinson previously
served as an independent educational evaluatdidas Berlin public schools as part of a 6-month
IEP process, and has been part of a compensadioigation determination for a student in Kenosha.
She was also an expert witness in a casdansas where summer school was ordered as
compensatory education.

Dr. Rogers-Adkinson described special education as being distinct from general education
because special education provides a very speciadeedce that is geared towards the individual
student and is tailored in a manrie be most beneficial to thatudent. A student is required to
have a disability and a need for special educatioricgen order to qualify; in other words; it is

possible to have a disability thdbes not translate into a nefmt special education. It is not
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uncommon for schools to utilize astgm of pre-referral intervéions as part of the general
education process, before deciding tere student to special education.

Students who are in speciatlucation at age 14 under Wassin law, or age 16 under
federal law, may also be providadth transitional services gear¢owards enabling the student to
develop the necessary skills b@ a productive member of setyi. These may include a wide
variety of services such as jebaching or shadowing, recreation degure skills, or assisting the
student in obtaining vocational rehabilitation. Tdagrvices may be provided by the school or an
outside community organization.

Turning to the issues in Phase Il of this cake,age of the child when the denial of FAPE
occurs is significant in determining the impactsath denial. The impact of denial of FAPE early
in a student’s educational career, for exampleveen ages 5 and 8 when the child is learning
primary literacy skills, may be more sigeidint. A lag in earlyskills can compound later
deficiencies. The impact of being denied FAPE rhaye an impact even after a child’s eligibility
for special education is determined, as it mayni@e difficult to re-engage the child in the
educational process. This can lead to theestutheing frustrated, which may lead to increased
truancy or disruptive classroom behavior.

Compensatory education is the remedy forielakho has been deniddAPE. Determining
the level of compensatory education that aigpropriate for a denial of FAPE requires a
determination of where the student would be hackheived appropriate special education services.
Compensatory education services can cover adbspactrum. Dr. Rogers-Adkinson testified that
compensatory education services can be prouioletudents who graduaté@m high school with
a special education diploma or even to pessover age 22. She does Iatve any personal
experience in providing compensatory servicesttments who either gtaated from, or dropped

out of, high school.

21



Addressing the question of whether MPS providethpensatory education to the class, Dr.
Rogers-Adkinson updated her prior analysis hupibn the records and methodology that she relied
upon in Phase Il.§eeExpert Report, Ex. 445.) In regardttee 96 student files she reviewed, she
now identified a pattern for the students who wswspended more than 10 days of not being
provided compensatory servicesepwhough some of these students were found eligible for special
education. (Ex. 445, Appendix A.) Tables 1-8 in her report weretetteldy an independent
statistician; Dr. Rogers-Adkinson did not indadently verify the sttistician’s work.

Dr. Rogers-Adkinson also reviewed 316 dileof students who were considered for
compensatory services in MPS. As a resultheg qualitative analysjDr. Rogers-Adkinson was
not able to identify any pattern regarding the sieci to award or deny compensatory services. Dr.
Rogers-Adkinson did not find any clear rationale tfog failure to provide compensatory services
for 80% of the students. For the students she atetiermine the rationale for denial, 4 were denied
because the IEP team felt that siigant harm did not result frorthe delay, and others were denied
because the IEP team felt the student was making adequate progress.

In Dr. Rogers-Adkinson’s opinion it is necessary to evaluate whether a student needs
compensatory services every tithere is a denial of FAPE.

To support her conclusions, Dr. Rogers-Adkimgprovided examples from various student
files, which in her opinion, contained deficieabmpensatory education determinations. She
pointed to a student who was denied compengaervices because he was receiving double the
services called for in his IEPSéeEx. 411.) Dr. Rogers-Adkinsondified that simply doubling
special education is not necessarily an appropma@ns to compensate for a prior denial of FAPE
because it is not necessarily providing the studaht what was lost. Additionally, it may result in

further deficiencies because it requiredearease in reguladecation services.
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Dr. Rogers-Adkinson also noted that MPSppropriately planned for suspensions in
advance for a special education student by statinfgs IEP that he should receive one hour of
services after school for everyydihe student was suspendefie€¢Ex. 421.)

Another student was determined not to neethpensatory servicdsecause, although his
evaluation was delayed, he wentaigh the problem solving modeEdeEx. 408.) Dr. Rogers-
Adkinson regarded this approael inappropriate because the peoblsolving model is part of
regular education and regular educattannot substitute for special education.

Dr. Rogers-Adkinson also testified that she re@dwhe files of the named plaintiffs in this
action, Jamie S., Melanie, and Byran, and determined that compensatory services were neve
discussed for any of these students.

In the opinion of Dr. Rogers-Adkinson, MPS’mpensatory education guidelines, as set
forth in its IEP Team Procedural Handbook, (Ex. 4@2¢ deficient because, although they provide
a variety of examples, they do not provide vepgcific guidelines for helping the IEP team make
its decision. She pointed to the fact that, foaraple, IEP teams were finding that compensatory
services were not necessary because the studenteceiving twice the services called for under
the IEP, as evidence that there was a gemeiainderstanding of compensatory education among
IEP teams.

As a remedy for the class, Dr. Rogers-Adkinsestified that, in heopinion, compensatory
services must be delivered on a 1:1 basis whereathount of compensatosgrvices received is
equivalent to the time period tistudent was denied FAPE. Shetifes] that this approach would
be necessary because of the size of the clashould be noted that her 1:1 recommendation was
offered for the first time at trial and did nopgear in her report. lappears that Dr. Rogers-
Adkinson’s opinion that compensatory servicesaofi:1 basis are appropriate originates from a

single sentence in a single article. In “PwatiDamages in Special Education,” by Antonis
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Katsiyannis and Maria Herbst, published in 2004 in drnal of Disability Policy Sudies, in

discussing the Supreme Court’s decisioBarnes v. Gormarb36 U.S. 181 (2002), a case brought

under the Americans with Disalties Act, 42 U.S.C. § 12132, ancetRehabilitation Act of 1973,
29 U.S.C. § 794(a), the authoratsed, “Using a contract law awogly—when a contract is broken,
the promise should be enforced to put the paitiea good position, as they would have been had
the contract been fulfilled—the court [sic] heldit punitive damages are remmpensatory and are
therefore not embraced by that rule.” (Ex. 460ALAat) From this sentence, Dr. Rogers-Adkinson
concluded that compensatory servioasst be provided on a 1:1 basis.

However, on cross-examination, Dr. RogAdgkinson acknowledged that not all students
progress at the same rate and the age at whathdent was denied FAPMay be significant in
determining what, if any, deficiencies the studeny have as a result ofdhdenial. Further, Dr.
Rogers-Adkinson acknowledged that special education does not resolve every student’
deficiencies, even if the IEP is appropriate.

In order to implement remedies, Dr. Rog&dkinson recommended aversight monitor
be put into place, a checklist be developed tosafise IEP teams in their compensatory education
determinations, additional traininfgr IEP teams members, and theds be developed to ensure
that regular education did not suffes a result of compensatory education. She also recommended
increased alternative interventions to addrthe continuing problem of suspensions.

In regard to the category sluspended students, Dr. RogygAddkinson recommended that
students who have never been evaluated for dpeaigcation should be automatically referred for
special education evaluation ifeth were suspended more than ddys in a school year. This
should be done even if the student is perforn@hgrade level and there are no other indicators,
because 10 days of suspensions signals a childomay need of special support and services. On

cross-examination, she did acknowledge that it is sacgdo determine in every case if there is a

24



link between the suspension and the potential apeducation need. Further, she acknowledged
that if there is not a reasonable suspicion of diggbi would be “unfair” to force the child to
undergo the experience of aesfal education evaluation.

MPS provided numerous examples to whior. Rogers-Adkinson acknowledged that a
variety of factors would affectvhether any of those exemplamudénts would be entitled to
compensatory services. Dr. Rogers-Adkinson ackniydd that the student’s specific disability,
current life situation, externalressors, rate of learning, proggeon IEPs, behavior, attitude, and
tolerance for programming would all be factors tivatuld need to be considered in determining
what, if any, compensatory services aeeessary for a student who was denied FAPE.

Dr. Rogers-Adkinson emphasizedathnot being provided FAPE a substantive denial.
This means that a student’s willingness to pgrdite should not be considered in determining
whether compensatory education is needed.

N. Jyran J.

Jyran’s behavior problems began in elemengahool. He acted out to get attention. He was
frequently suspended and reaavbad grades. He repeated $rade three times and became
embarrassed because he was older than the otltemst. He felt his faihes were not his fault
because teachers refused to help him and instbade to suspend him. When he transferred
schools and was placed into 7th grade, he wasedl into special education. School was difficult
because he missed out on the things he showld learned in 4th, 5th and 6th grades, but the
teachers were helpful.

Jyran transferred schools again and at thig sehool his primary teacher took the time to
work with him one-on-one, and thigs helpful. He got into a figlat this school and transferred to
another school. Coincidentally, the teacher who paasicularly helpful to Jyran transferred with

him and continued to work with him.
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Jyran is now in 9th grade at yet another schidelis 17 years old, artte continues to miss
a lot of school. He feels thatalschool does not care about him and so he does not go. For example,
he felt he worked hard and should have passe@ttihgrade but nonetheless was retained. When he
does go, he does not understand certain elementary matters in subjects such as math. He
embarrassed to ask questions iassl and so instead walks outtb&é classroom. Jyran feels he
needs one-on-one attention.

Jyran likes to work on computeand believes that an onlisehool might be beneficial. He
wants to graduate and would be widlito accept one-on-one tutoring at home.

M. Dr. Eric Hartwig

Dr. Eric Hartwig, Marathon Countg’Administrator for Pupil Services, testified as an expert
for MPS. He supervises 110 employees who wosdpecial educatiom six rural schoodistricts in
Marathon County, Wisconsin. The largest dddtrhe oversees, Matain School District, has
approximately 80 special education students. He regularly participatéEP meetings. In
preparation for his testimony, Dr. Haig met with Melanie and reviesd various student files. He
also reviewed the professional fagure for discussions of the igsaf compensatory education but
realized that there is a dertt information. Therefore, his apions regarding special education
were shaped, in large part, by pramurt cases. None of the cabesrelied upon were class actions.
His expert report was received as Exhibit 455.

In reviewing Dr. Rogers-Adkinson’s report, .Martwig found it remarkable that it had only
a single citation and that citation was to an apinpiece. An opinion piece is not subject to the
same sort of rigorous scrutiny to which a peeiewed article is subjeatie Dr. Hartwig also noted
the limitations of a reads review, such as the one conddcby Dr. Rogers-Adkinson. It is one-
dimensional, capturing only the opinion of the wridédran isolated point in time, the records are

frequently incomplete, and the records oftanes focus primarily upon problems rather than
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presenting the entire paait of the student. IiDr. Hartwig’s opinon, it would be inappropriate to
conclude that any studenteded compensatory education based solely on a review of records, as
conducted by Dr. Rogers-Adkinson.

According to Dr. Hartwig, the process for magia compensatory education determination
is identical to that necessary for crafting thd®JEand it is necessary to evaluate the student’s
individual needs. Ultimately, the goal of compensatycation is to put the student in the position
he would have been had he not been denied FEBEA455 at 7.) Dr. Hartwig noted that the idea of
compensation underlies many special educationrrdéetations; for example, frequently an IEP
team is initially convened only after a student has failed over a period of time, and thus every initial
IEP seeks to remedy this lack of services anddpesial education is inher#y compensatory. He
emphasized that compensatory education must flmokard; after determing the child’s present
level of performance, it must be determined wibateeded prospectiveby way of compensatory
education.

Dr. Hartwig dismisses any formait approach. In other words, in determining the level of
compensatory services a student may receive for a denial of FAPE, it is inappropriate to simply
provide a student with one mirmubf additional instruction for every minute lost because one
minute of instructional time does not necessagiyal one minute of engad instructional time.
Rather, when determining the level of compensasawvices, it is necesyato consider many
variables, including the studentisvel of engagement. A formutaiapproach may be useful in
establishing a framework for determining comgegiory services bundividual tailoring remains
necessary.

In his own review of the pretsional literature on the subject, Dr. Hartwig found no support

for Dr. Rogers-Adkinson’s conclusion that compatory services should be provided on a 1:1 basis
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or any support for the plaintiffs’ contention tltampensatory services provided should be rounded
up to the next semester on a 1:1 basis for esemyester for which a student was denied FAPE.

Dr. Hartwig noted that Dr. &yers-Adkinson’s failed to relypon scholarly research for her
conclusions and this impeded her ability to makeecommendation. Dr. IHavig said that often
times her statements lacked foundation or weoenter-intuitive; hedescribed Dr. Rogers-
Adkinson’s method of analysis dg&e shooting at a barn andeh drawing a bull’'s eye around it
after it was over.”

Dr. Hartwig testified that only the IEP teazan determine whether compensatory education
is appropriate for a studentnd if so, what sort of servicegre appropriate. A compensatory
education determination for a meentof the class would be uniquethallenging because so much
time has passed since the denial of FAPE. Astlie process to be implemented to meet this
challenge, Dr. Hartwig did not reject plaintiffs’ recommendation for an outside monitor, but opined
that this is often a cumbersome procedure.

Further, Dr. Hartwig testified that Dr.dgers-Adkinson’s recommendation that all students
who were suspended 10 or more days a ykauld be automatically referred for an evaluation
totally misconstrues the notion imidividual analysis that underiespecial education. Misconduct is
not synonymous with disability.

In his review of Melanie’s records, discussiwith staff who interacted with Melanie, and
his meeting with Melanie, it is Dr. Hartwig@pinion that Melanie does not need compensatory
education because she was provided with a proginatnmet her educationakeds. Of particular
importance to Dr. Hartwig was the fact that IMfee was dismissed from special education. Dr.
Hartwig also offered his impression regarding @asi other students based upon his review of their

records, but acknowledged that this was no subsfitutan IEP team meeting. In this regard, the
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court finds that Hartwig’s recosdreview “impressions” do not adwanthe issues being considered.
They are no more than random commer8sefx. 455 at 30-42.)

N. Patricia Hall

Patricia Hall (“Hall”) is in her third year as a special education teacher at Wisconsin Career
Academy. Overall, she has 10 yeafdeaching experience. She firaet Jamie S. last school year,
which was Jamie’s first year in high school. &rthen, she has been Jamie’s special education
teacher, except for the second semester ofyleast when Hall was on medical leave. Jamie is
currently repeating 9th grade; she failed 9th grhdcause of attendance issues. Her attendance
problems have continued this year. So Jamie was at school only three full days.

Hall has talked to Jamie about the thirgggng on in Jamie’s life including discussions
about problems at home and abdainie’s group of friends at schaeith whom she socializes on
the weekends. Jamie has never discussed being tedkddall, nor has Hallvitnessed or heard of
such incidents from other staff members. Hgdeaks with Jamie’s mother roughly once a month
and would frequently contact her byngéng written information to her.

As for Jamie’s post-high school plans, Jamieduto want to go to child care but has
recently expressed interest in becoming a certified nursing assistant like her mother. When Jami
was still interested in working in child care, Hdlt a class with her expling issues relating to
working with young children. Jamie was also gitbe opportunity to workat Boston Store, an
opportunity usually limited to 11tand 12th graders, but Jamie fdil® appropriatelyattend school,
which was a requirement to taidvantage of this opportunity.

Hall has participated in Jamie’s IEP team mmegtiand describes Jamie as a very verbal and
active participant in thesmeetings. Jamie’s mother was apgesent and parijgating. In part,
Jamie’s IEP calls for her to get ena-one assistance and Hall is the one to provide that assistance.

Jamie is given the opportunity to work on a computehe special educath room but her activity
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is monitored and Hall has never observed Jamieersites such as Facebook or Blink. In Hall's
opinion, Jamie has made good progress when consjdieerr cognitive disability. In fact, she may
be nearing her cognitive level, althoutpere are still some goals to reach.

Jamie has received various other accommodasiodis as a later stanmne and a community
awareness class where Jamie was very involvadooject raising moneynd purchasing toiletries
for a community organization. Jamie was also igittee opportunity to participate in group and
individual counseling; Jamie chose not to. No bae ever objected to the services Jamie receives.
Further, no one has raised tissue of compensatory education or suggested that she pursue online
education or home tutoring.

O. Roxanne Mayeur

Roxanne Mayeur is employed at CommtyinHigh School as its Special Services
Administrator. Community High School is a charter school within MPSishain by its teachers
rather than a single administrator and emp@essisocial justice and community involvement.
Students are required torfieipate in some sort of communigervice at least once a week. This
component is designed to build $kithat will enable the studetd transition into a professional
environment. Community High 8ool helps all its students igaining vocational training,
completing job applications, writing resumesgplering career interests, completing college
applications, and visiting colleges.

Mayeur has known Bryan E. since 2004, when Community High School opened. Mayeur
describes their relationship as a good one andismisses with her the problems he is having.
Bryan has an interest in art and Mayeur’s t@agtbackground is in art; therefore, she has had
several classes with him. Bryan has done welihgse classes, including an advanced art class
where he designed clothes and depel an art portfolio. light of Bryan’s interests, he was given

the opportunity to complete his community service at the Milwaukee Art Museum. He later
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expressed interest in working atlocal barbershop and the schapproved a placement arranged
by Bryan’s family.

Mayeur has attended Bryan’s IEP meetingg] 8ryan has been an active participant in
these meetings. In November of 2006, the IEP teancluded that Bryan was on par with his peers
and on pace to graduate. The team recommetidgdBryan was no longer eligible for special
education, and neither Bryan ras advocate from DRW objectedul&sequently, Bryan stated that
he wanted to return to special education. Anotheeting was convened, and Bryan was returned to
special education; there was no lapse in servid¢sno point was the issue of compensatory
education ever raised.

Bryan was found to be eligible for graduatidyt was not at a 12tgrade level in any
subject when he graduated. According to Maysuch deficiency in gradlevel is not uncommon
for a regular education student at Commuikltgh School. So even though his IEP goals did not
require Bryan to be at a#@rade level, he was on par whits regular education peers.

P. Sara Janacek

Sara Janacek (“Janacek”)tie school psychologist ateiMilwaukee School of Languages
where she has known Melanie since 2002. Janattekdad all of Melanie’s IEP meetings. In
Melanie’s November 2006 IEP migng, the team, which included Melanie, her mother, and her
attorney, concluded that Melanie should be dised from special educati and a Section 504 plan
be put in place. This Section 504 plan includedommodations similar to those provided under the
IEP.

During the 11th grade, Melanbegan having significantgislems completing assignments
and her grades declined. She expesl her frustration with schooldanacek and discussed plans of

dropping out and pursuing her GED. Melanie hadfient problems with attendance throughout her
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time in special education and undiee Section 504 plan. At sorpeint after she turned 18 years
old and MPS was no longer able to compel hettend, she completely stopped coming to school.

Melanie never requested that the IEP tdaemreconvened following her dismissal from
special education. At no poidid she or her attorneys rezgt a due process hearing.

Q. Dr. Barbara Van Haren

Dr. Barbara Van Haren is the Director 8pecial Education Services for Cooperative
Educational Service Agency (“CESA”) #1 in Broaktl, Wisconsin, (Ex. 451), and testified as an
expert on behalf of MPS. CESA #1 provides sasifor 45 school distrigt including MPS, and
acts as an intermediary between DPI and the dabol districts, providing the districts with the
special education services and support they nnghbe able tgrovide on their own. Previously,
Dr. Van Haren worked as a middle school speeiication teacher and a director of special
education services and an assistarperintendent of pupil serviceser expert reportvas received
as Exhibit 454.

Dr. Van Haren was asked to review DRogers-Adkinson’s conclusions regarding
compensatory education. Dr. Van Haren codetlithat Dr. Rogers-Adkinson relied upon numerous
erroneous assumptions. For example, Dr. Rodelkinson erroneously concluded that post-
secondary education may be appropriate compensatiugation. Dr. Van Haretestified that it is
a school district's responsibility to provide tsitional services that may lead to post-secondary
education, but the district is nasponsible for providinghat education. Dr. Van Haren has never
seen post-secondary education ordered as compensatory education. She is not aware whett
Chapter 118 of the Wisconsin Statutes providesuition to technical collegefor at risk students.
Further, Dr. Van Haren disagrees with Dr. RogedkiAson’s conclusion that special education is
the only remedy for students whaarot successful; many students may struggle for reasons other

than a disability and there are programs and ietgfgns available to assist those students.
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As for Dr. Rogers-Adkinson’s conclusion thaihgeensatory services should be provided to
students with a history of suspsions, Dr. Van Haren found this conclusion overbroad. Students
may be suspended for a wide variety of reaslashave nothing to do with a disability.

In Dr. Van Haren’s opinion, an IEP team asked to determine whether compensatory
education is appropriate must consider numefact®rs including, whetheéhe student was denied
FAPE, the type of services the student receitleel,services the student was denied, the students
academic and attendance records, the time between the denial of FAPE and the remed
opportunities and participation in additional seed such as summer school, after school programs,
or other compensatory servicesid the student’s progress on IEPIgoéEx. 454 at 8.) Further, in
her opinion, Dr. Rogers-Adkinson’s conclusion tbampensatory services should be provided on a
1:1 basis fails to considerdfstudent as an individual.

Dr. Van Haren also reviewed individual stuid records as well as interviewing those
students and key staff involved time students’ education. In her pjin, Bryan is not eligible for
compensatory education because she saw no timabiegions in his referral process. Even if
there was a denial of FAPE, compensatoduoation is not appropriate because he made
appropriate progress on his IE@als and graduated. Further,. Man Haren disagreed with Dr.
Rogers-Adkinson’s conclusion that Bryan wamjected to “excessive” suspensions; Bryan was
suspended only twice. In her interview with Bmyahe reported that helfehe needed special
education once he got into high school; howelerVan Haren acknowledged that it is unusual for
a learning disability to first appear at age Witimately, she conceded that she does not know
whether Bryan should have been referred earlier.

As for Jamie, Dr. Van Haren believes that Jamie may be eligible for compensatory services
based upon a delay in her referral. In Dr. Vanddas opinion, Jamie should have been referred

after testing indicated she might have a mildrdtve disability; the referral occurred roughly two
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months later. She believes that Jamie might vecaibenefit if she participated. She recognized
that Jamie’s truancy is sevenedafrequent and conceded that a tio@al behavioral assessment in
regard to this problemmight be warranted.

In regard to Dr. Rogers-Adkinson’s conclusitrat Jamie should receive three years of
compensatory education, Dr. Van Haren disadrsince there was only a two-month delay in
referral. In Dr. Van Haren’s inteiew with Jamie, she discussed summer school and Jamie stated
that she did not feel summer school was necessiatyshe preferred to spend her summers in
Chicago. Further, although Jamie continuech&we significant academic problems, in Dr. Van
Haren’s opinion, this did not indicate that thePIkvas inappropriate, espalty in view of her
significant absences.

Based upon her review of these and otherestudecords, she was unable to discern any
pattern within MPS with respect to hamtjicompensatory education determinations.

R. Dr. Cindy Walker

Dr. Cindy Walker is a professor at the Umisity of Wisconsin — Milwaukee where she
teaches numerous courses including Educdtidtatistics, Techniques of Educational and
Psychological Measurement, and Techniques ot&iilbnal Research. (Ex. 450.) She testified as an
expert on behalf of MPS. Her expegport was received as Exhibit 453.

Dr. Walker reviewed Dr. Rogers-Adkinson’s repto determine whether her analysis was
sound from a methodological point wiew. Dr. Walker pointed tmumerous deficiencies in Dr.
Rogers-Adkinson’s methodology. As an initial matter. Rogers-Adkinson failed to explain her
methodology in a manner that would allow a ®ggent researcher teplicate her work.

Dr. Walker described qualitative researchirgended to discern oa micro level what is
happening in a specific situation. Thesdistinguished from quantitaé research, which is typically

utilized when the researcher sea& generalize the research tlamer population and is conducted
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on a much larger scale. The onlyyhat a research finding can generalized to the population as
a whole is if the population studied was s&dd as the result of random sampling.

Random sampling is distinguished from pwsppe sampling, which is utilized when a
researcher is attempting to answer a specific resg@aestion that might not lend itself to the use of
a random sample. For example, if the target pojmat small, it mightnot be appropriate to
utilize a random sample.

Given the size of the sample, Dr. Rogers-Adkin utilized purposiveampling and engaged
in quantitative analysis but then attempted call it qualitative. Dr Walker also found it
inappropriate that Dr. Rogers-Adkinson relied upotigteal data thashe did not verify. Further,
Dr. Walker considered it inappropriate for IRogers-Adkinson to utilize in Phase 1l the same
research design she utilized in Phase Il because the research questions being asked in the
respective phases were very different.

In Dr. Walker’s opinion, the question being presented in Phase lll, whether all members of
the class should receive compenpateducation, is not the type qgtiestion that could be answered
through a review of a few select files and tlgameralized to the entire population. It is not a
guestion that lends itself to generalizations buterattould require a review of each individual file.

S. Patricia Gill

Patricia Gill (“Gill") is a Student Service€oordinator at MPS and works particularly on
matters involving student discipline and expuosi On a daily basis, Bools provide her with
records of disciplinary actionsnd if it appears tht an expulsion hearing is forthcoming, she begins
the expulsion process. The first step is to eevithe student’s computeecords to determine
whether the student is in regular special educationf the student is in special education, a
separate process at the schoekleoccurs. If the student is iregular educatin, the expulsion

process continues with the schedulai@n investigative interview.
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At times, a student who was previously iguiar education may bidentified as possibly
being eligible for special eduman during the expulsion procesH. this were to happen, the
expulsion process is either returned to the schotiestudent is placedtman interim placement
while the referral is completed.

Gill discussed Pheng, a student who receivedadd Bs, and received report cards stating
that he was never a problem in class, bub wlas suspended for 15 days pending an expulsion
hearing for possession of marijuana. Prior to that, he was suspended on two other occasions for
days each. (Ex. 449.) Gill also discussed Gregfudent who was suspended for 13 days pending
his referral for expulsion for poss®on of marijuana. Years earlibe had been suspended for three
days. At the time of his referral for expulsion,e@is grades ranged from a B to two Us. Neither
Greg nor Pheng were expelleadaboth graduated from MPS.

Although Pheng and Greg were suspended rtiiane 10 days during the period purportedly
covered by Exhibit 400, inexplicably, neithertbése students were listed on Exhibit 400.

T. Stephanie Petska

Stephanie Petska (“Petska”), DPD#ector of Special Educatn, testified tht DPI does not
have any guidelines regarding the delivery of corsptory education. It is for the IEP team to
analyze each case on an individual basis tterdene whether compensatory education is
appropriate and if so, what form that compensasaiucation should take. The use of a formula to
determine compensatory education would be ingppate. The student’'s agand health, severity
of disability, the specific services the studert dot receive, the studem pre-referral progress,
early intervention servicggovided, and the length of the delag @ust some of the factors that the
IEP team should consider in making any comptemgaeducation determation. In determining

whether compensatory educatiorajgpropriate, the IEP team mudstermine whether the student
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should have been referred for special educationeedhan he was. The IEP team should try and
ascertain this date because FAPE was not being received during this period.

A referral to special education is appropriateewlithere is reasonable cause to believe that
the student has a disability. In certain situatiansingle factor might be sufficient to warrant a
referral. However, simply because a studens waspended for 10 days, alone, would not be
sufficient to warrant a referraRather, suspensions should be ¢meor to be considered among
others in determining whether a referral is apgeder This could be a difficult determination to
make.

DPI does not have any guidelines relating pmviding post-secondary education as
compensatory education. However, although postraary education is notqgaired, it aso is not
prohibited. It might be provided in the appropriate situation.

DPI has never reviewed MPS to assess its emisgtory education deteinations. It has no
opinion as to whether MPS haBeetively provided compensatosducation for students between
2000 and 2005.

[ll. PLAINTIFFS' PROPOSED REMEDY

Plaintiffs seek the appointment of an independent monitor, in addition to the independent
monitor called for under the settlement with Diho will be paid for by MPS. (Docket No. 540-2.)
The monitor will be able to order MPS to takerrective action and tceport to the court any
failures of MPS to comply. (Docket No. 540-2.)iFimdependent monitor will provide both parties
with monthly reports indicating the class membbet have received compensatory education, the
amount of compensatory education received, ardrésults of all initial evaluations of class
members. (Docket No. 540-2.)

The plaintiffs seek a written notice to beyided directly to the last known address of each

potential class member
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including all students whose initial euation for special education exceeded

statutory guidelines anytime during the period September 2000 through June 2005,

all students who were initiallipund eligible for special education since that time, all

students who were suspended 10 or more times in any one school year between

September 2000 and June 2005, and were ewvatuated for special education

eligibility.

(Docket No. 540-2.) Further, the piéiifs seek the creation of apsrate fund, in the amount to be
determined by the parties and tbetside monitor, to be used fand compensatory education.
(Docket No. 540-2.)

As for class members who have aged ouVIBfS or are no longer rekants of the district,
the plaintiffs seek compensatory servicepeadagling upon the length of time they were denied
appropriate services, which may include:

1. Tuition and support for post secondeghnical college or university

2. Provision of functional community basasisessments to determine current needs,
recommendations for employment, batseénalyses, community participation.

3. Training on self-determination and seffvacacy from providers such as People
First.

4. Passport to Employment progranCaeative Employment Opportunities.

5. Job Internship series-iernships of 40-60 hourseh, minimum of 10 hours per
week in multiple areas of interest such as retail, office, construction, factory, etc.

6. Job placement and training.
7. Job coaching.

8. Life skills training such as budgeg, money management, food planning and
preparation, shopping, transportation, self-advocacy, etc.

9. Life planning assistance- includes emphent, independent living, life skills, etc.

10. Provision of technology such as compsiténternet access, software programs,
and assistive technology.

(Docket No. 540-2.)
As for class members who are current MP&ents, the plaintiffs seek compensatory

services that may include:
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1. Any of the services mentioned . . . abegpecially with regard to transition age
students.

2. Tutoring through outside programs sashSylvan, Huntington’s Learning Center,
Marquette, possibly Boys and GirClubs, including transportation.

3. Summer Camps, such as Easter S&@WCA, UW Whitewater, etc. including
transportation if necessary.

4. Tuition for private schools such as Cratlywé/isconsin Lutheran, or St. Francis
Children’s Center.

5. Mentoring services-such as Running Rebels.

6. Community based specialized servieegh as occupational therapy, physical
therapy, or speech and language therapy.

Additionally, all class members shall be assuof their 1st Chee of 3 Choice list

after parents are provided with infornmatiof the school’s performance, its special

education performance and the nature etsd ed service offered at that school.
(Docket No. 540-2.)

The plaintiffs also seek that MPS “fund tkervices of at least 5 new community based
(independent of MPS) parent \emtates to assist at all compensatory service determination
meetings, all initial IEP meetings for newly ref class members . . ahd that “[a]ll students
receiving compensatory services under this agee¢rshall be assigned an expediter (paid for by
MPS) whose duty and authority iséasure that the compensatorygzes are delivered in a timely
and appropriate manner.” (Docket No. 540-2.)

As for the students who have not yet been found eligible for special education, MPS shall
evaluate for special education all students wheevseispended 10 or maiees in any one school
year between September 2000 and June 2005 whanbayet been evaluated for special education
eligibility. (Docket No. 540-2.) “A peent advocate . . . will be pralad for all initial IEP evaluation

meetings and the record shall contain compietermation about all efforts including adjusting

times and locations to ensure parental involeet.” (Docket No. 540-2.) Students who become
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eligible as a result of this identification procesalshe entitled to receive compensatory education
in accordance with the terms $erth above. (Docket No. 540-2.)

As for the named plaintiffs, the plaintiffs seedmpensatory education services that include,
for example, the provision of laptop computers vatifitware and a high epd internet connection,
YMCA membership, educational aides to work wilte named plaintiff at home, school, and during
extracurricular programs, college education at ¢bhool of the plaintiff's choice, job placement,
and life skills training. (Docket No. 540-2.)

As part of their post-trial briefing, the ghtiffs submitted an amended proposed remedy.
(Docket No. 585-2) In this revised proposed remedy, the plaintiffs outline additional
responsibilities for the outside monitor, whiavould include developing screening tools to
determine whether students who were suspendeat fibre days during school year or respond
to the class notice contending thley should have received spé@ducation should be provided
with a full special education evaluation, to detenwhen students who wedelayed entry into
special education should have beeferred for special education, aadool for IEP teams to utilize
in determining what sorts of compensatorgvg®es a student shoutéceive. (Docket Ndb85-2 at
1-2.)

Further, in its revised proposeemedy, the plaintiffs “clarifghat not all students who had
extensive suspensions are eligifile compensatory education. Statemust first be found eligible
for special education before thepuld be considered for comaory education.” (Docket No.
584 at 2.) Finally, the plaintiffs acknowledge “thaerth may be situations in which the denial of
FAPE wasde minimis and compensatory education is no lengecessary.” (Docket No. 584 at 2.)
IV. MPS’ PROPOSED REMEDY

Under MPS’ proposed remedy, (Docketn.N552), MPS divides those eligible for

compensatory services into three distinct categories:
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1. Students enrolled in MPS on the date ofrér@edy is approved by the court who, while
in Kindergarten through Grade 5 who wesespended at least 15 days or while in
Grades 6-12 were suspended at leasld®& between September 13, 2000 and June 30,
2005 “[w]ho are eligible for sgrial education services on the date on which” the remedy
is approved by the court, whose IEP tedras not previously determined that
compensatory services were necessary duelétes in a referral for special education.

2. Students enrolled in MPS on the datetlod remedy is approveloy the court whose
initial evaluations took longer than tenydabeyond the statutpritime limit without a
valid extension who are eligible for special education services on the date the court
approves the proposed remedy,os@ initial evaluationsazurred between September
13, 2000 and June 30, 2005, and whose IEP hapraweitously made determinations as
to whether compensatory services were necessary due to a delay in a referral for specic
education.

a. If the student’s initialevaluation was delayed between 10 and 30 days, the
student shall receive a mgral notice, which shiainclude, for example,
publication on party websiteposting in MPS’s buildings, and distribution to
local media.

b. If the student’s initial evaluation wadelayed more than 30 days, the student
shall receive an individualized noticent to the student or parent.

3. Students who were found to b@tially eligible for special education by MPS between
September 13, 2000 and June 30, 2005 thase initial evaluation was improperly
delayed more than 30 days, and who resuithin the geographic boundaries of MPS
and are not yet 22-years-old on the date theedy is approved by the court, and did not

graduate, shall receive ardividualized notice.
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For each of these students, an IEP Team Sleatlonvened to determine if the student was
denied FAPE as a result of his or her delayeférral to special education and to determine if
compensatory services are necessary to remedgefityency. If the IEP Team cannot agree as to
whether compensatory services are necessarthertype of compensatory services that are
necessary, the parties shgdl to binding arbitration.

MPS and DPI shall establish a fund to endilnat funds are available for compensatory
services with DPI and MPS contributing equally.

V. ANALYSIS

All told, this case has been pending for roygh2 years, consisted @8 days of trial,
generated a transcript that is nearly 5,000 pdgag, involved tens of thousands of pages of
exhibits, and, as is outlined, in part, abokesulted in many, many, motions by the parties and
consequently decisions and orders by this countv,Nbe court is in a position to take a final step
towards resolving this case.

Upon reviewing and considering the evidepcesented, remedial intervention by the court
is required. Although Director dbpecial Services Yahle’'s testimy indicates that MPS is now
paying more attention to the issue of compensatory education when there is a delay in completin
an evaluation, the evidence demonstréttas MPS has a long way to go.

MPS’ own procedural handbook calls for the IE€am to consider whether compensatory
services are appropriate whenever “a studentré@asived inappropriate or insufficient services,”
(Ex. 402 at 247), but the evidence demonstrateghiginfrequently occurs. Exhibit 401 identifies
hundreds of students whose initial evaluationsewdelayed beyond the statutory deadline between
September of 2000 and June of 2005, but theee“¥” in the “Discussed Comp Ed” column in
only a miniscule percentage of cases. Further,”arf¥a column on a spreadsheet offers no insight

into the nature of the discussion ocd@mpensatory services were provided.
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Even now, after this case hlasen pending for years, and rigdwo years since this court
determined that MPS was liable for its system@atations of the IDEAMPS has not demonstrated
that it has taken steps to evaluate whether emsgtory services for a denial of FAPE are
appropriate for all the members dfss. Although MPS conducted audit of the files of students
whose initial special education evaluations ocaumaore than 90-days after the initial referral
without a valid extensiobetween September 1, 2000 and Apr2@04, to determine whether there
was a need for compensatory services, (Ex. 419, audit was significantly narrower than the
entire class. FurtheRotter, MPS’ Coordirtar of Psychological, Speech, Language, and Health
Services, testified that followinthis court's Phase Il ruling, BS did not provide any specific
training as to how IEP teams should assess whetimepensatory services are appropriate for class
members. $eeDocket No. 567 at 195-96.) Thus, MPS hatethto demonstrate that it is taking
appropriate steps to complyittv its obligations under the IDEA0 remedy a denial of FAPE
suffered by class members. MPS has had more than ample time to provide a remedy on its own; t
only option left is acourt ordered remedy.

As demonstrated by the testimony and the pantiegosals, this will nabe an easy task. It
is one that involves many considerations. Indtming the appropriate remedy in this case, the
court must resolve many issues, both logistical substantive. The former includes the method of
notification and the latter includes the method to be used for evaluating whether those clas:
members whose entry into special education was delayed are in need of compensatory services, a
if so, what sort of compensatory serviceg aequired. For those whbave not as yet been
determined to be eligible for epial education, what type of atldnal evaluation will be required?
The remedy proposed by the plaintiffs is braad comprehensive whereas the remedy proposed by
MPS far more limited. It is the conclusion of tbeurt that the appropriate remedy lies within the

two extremes proposed by the parties.
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In broad terms, it is the conclusion of this court that the establishment of an additional
special education system providing relief to classnbers is not necessary. Such a system would,
in a sense, piggyback the existingusture and plaintiffhave failed to demonstrate such a broad
framework is warranted. Insteadethbourt believes that development of a remedy structure that to
the extent practical parallels thell-established existing structut@ determining eligibility and a
student’s special education plan under the IDEA more workable approach. Moreover, the court
finds that a deviation from the IDEA’s proceduralguirements would be inconsistent with the
spirit if not the letter of the Act. Thus, for @xple, the court finds mappropriate to impose a
condition of binding arbitration as a class mensexclusive means of remedying a dispute. The
IDEA sets forth a comprehensive and well-established procedural framework that is familiar to
participants in the special eciton system and provides a preat foundation upon which to base
the court’s remedy in this case. In essence,datist’'s conclusion that MS systemically violated
the IDEA during the class period “resets the klofor class members, and thus permits class
members to pursue relief through the court ordered remedy set forth here that might be otherwis
time barred.

A. Evaluation of Class Members

All persons who shall receive ogspond to a notice may not tlass members. Even if they
are determined to be class members, compansatovices may not be appropriate. And finally,
even if they are class memberslare entitled to compensatory services, not all class members are
entitled to the same compensatory services. Tius, necessary for this court to establish the
framework for a system whereby these difficgnttividualized questions may be answered.

i. Independent Monitor

As a preliminary matter, the court must addrése question of whether it is necessary to

appoint an independent monitor to oversee thatcordered remedy. The court does not believe
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that MPS will accomplish the task required withoutside intervention. Throughout this litigation,
MPS had an opportunity to correct the alleged atet kstablished systemiteficiencies in Child

Find. Self-correction would have been the best feayMPS to avoid the intgentions that it has
fought so vigorously to avoid. While MPS has maeetain improvements, its efforts have fallen
short of the mark. As just one example, & tonduct outlined in Exhibit 401, which includes many
pages of late initial referralsitout valid extensions and indicatis that compensatory education
was considered in few such cases, constitutes MPS’ “best efforts,” the court finds it unreasonable t
expect that MPS is capable iofiplementing any court orderedmedy without either the court’s
direct oversight of every step the direct oversight @&n independent monitor.

Not only would the utilization gjudicial resources tandertake the detailed monitoring that
shall be necessary to implement this remedy bificrent, the interests of the class members would
be best served if this monitoring is completedalpyerson with professionakpertise in the field of
special education, knowledge that even aftereghmany years addressing these issues, this court

does not possesseeMather v. Hartford Sch. Dist928 F. Supp. 437, 445 (D. Vt. 1996) (citing

Board of Education v. Rowley58 U.S. 176, 206 (1982)). Thisas exceptional case where the

unique requirement of conductingdividual evaluations of a poteally large numler of class
members warrants the appointment of an independent monitor to oversee this @eedtipmas

S. v. Flaherty902 F.2d 250, 255-56 (4th Cir. 1996ge alsc®Amos v. Board of School Directqrs

408 F. Supp. 765, 822-24 (E.D. Wis. 1976). Accordingly, pursuant to Federal Rule of Civil
Procedure 53, the court shall apgan independent monitor to oversee the implementation of the
court ordered remedy, attempt to resolve issuasrttay arise between thparties, and to report
back to the court as necessaryul@R53 refers to “masters.” Thewrt uses the term “monitor” here
because it is the term used by the parties, and it better connotes the role envisioned by the cou

Substantively, the distinction @e without consequence.)
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Pursuant to Rule 53(g)(2)(A) and in accordawith Rule 53(g)(3), MPS shall pay all costs
associated with the independent monitor. Thepedéent monitor shall bempowered to “regulate
all proceedings” necessary to effectuate thertcordered remedy and to “take all appropriate
measures to perform the assigredies fairly and efficiently."Rule 53(c)(1). The independent
monitor shall have the primary authority to fill in the details to the framework the court constructs
here regarding the means by which purportedsclaembers shall be evaluated to determine
whether they are entitled to compensatory sesvié primary concern for the independent monitor
shall be ensuring that this remedy is implemented in an expeditious manner, including establishin
deadlines for completing all phases of this rdyeso as to not unnecessarily further delay any
relief for class members.

In accordance with Rule 53(d), the independent monitor shall issue orders necessary fc
effect the remedy the court discusses in mdetail below, including, for example, orders
appointing permanent members to the hybrid IE&M, and establishing the guidelines that the
hybrid IEP team shall apply in making the widualized determinations necessary for each
purported class member. Further, in accordanitk the Appendix to this Decision and Order,
which is incorporated herein by reference, the peeelent monitor shall besieed with establishing
firm deadlines to complete all tasks necessarnynplement this remedy. The independent monitor
is authorized to issue orders establishing sleddlines throughout the implementation process.

Although the plaintiffs contend h this independent monitor stube separate from Alan
Coulter, the monitor appointed wrdthe settlement with DPI, éhcourt, at this point, makes no
determination on the selection. There may bg aumber of reasons whyr. Coulter is not an
appropriate person to appointtag independent monitor to oveesthe court ordered remedy, but

the court shall not disqualify Dr. Coulter ab initio.
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The parties shall engage in a good faith effort to agree upon an independent monitor. If the
parties are not able to agree, the plaintifiss &#4PS shall each submit to the court the name and
curriculum vitae of up to two proposed independanhitors for the court to consider. Regardless
of whether the independent monitor is proposed byptrties individually ojointly, in addition to
providing the curriculum vitae of any proposediependent monitor, the parties shall also submit
an affidavit of any proposed independent monimoaccordance with Rule 53(b)(3)(A), as well as
information regarding the propos@donitor’'s rates of compensan for services rendered. Upon
receipt of the parties’ recommerntida, the court shall then issue arder in accordance with Rule
53 appointing an independent monitor.

ii. Hybrid IEP Team

The plaintiffs contend that eligibility detainations should be conducted by “a team
appointed by the Monitor that includes speeidlicators from outside ®PS and an independent
Parent Advocate” utilizing a “tooltieveloped by an outside monit@Docket No. 585-2 at 1.) MPS
contends that these determinatishsuld be conducted by the IEP teaB8edDocket No. 552 at 2.)
Again, similar to many issues presented in thigdtion, the court finds that the acceptable answer
lies somewhere in-betwedme parties’ proposals.

It is the conclusion of the court that ajliestions related to a purported class member’'s
status as a class member, eligibility for compemgatervices, and the nauof any compensatory
services awarded, shall be resohNmda team that the court shalfeeto as a “hybrid IEP team.”
This hybrid IEP team shall consisf certain “permanent” members, consisting of MPS personnel,
approved by the independent monitor, and at lstages of the evaluati, as explained below,
“rotating” members who shall bieest suited to address the uniqueeds of the individual class

member.
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A traditional IEP team is composed of mardwho are generally unique to each student.
In the present case, an entirely unique IEdMtdor each purported class member may lead to
disparate analysis among class members. Fuithemuestions that thisybrid IEP team will be
asked to resolve are different from those an Kt is traditionally tasked with resolving. Proper
resolution will require an understand of this litigationand this court’s orderst would be grossly
inefficient to require each person who may seswean IEP team to become familiar with this
sizable amount of information. Thus, the court fiftcppropriate to utilizen IEP team composed
of certain permanent members.

Therefore, MPS shall nominatedividuals to serve as pmanent members of the hybrid
IEP team. Then, in consultation and cooperatwith the parties, inaccordance with the
requirements set forth herein and subject to tbegqatures set forth below, the independent monitor
shall enter an order appointingetpermanent members of the hylidP team. There shall be, at a
minimum, four permanent members of the hybrid t&&m and, to the exteptacticablethe hybrid
IEP team should be composed of individualenirdiverse professional backgrounds, thereby
avoiding any potential predisposition to a monolitharspective and placing the team in the best
position to address the wide variety of isswgth which it will be faced. For example, the
independent monitor may find it appropriate talimle on the hybrid IEP team elementary and
secondary general and special education teagh@fgssionals with likgrounds in psychology or
social work, as well administiars, as opposed to, for exampdsly administrators. At least one
permanent member shall meet the qualificationgaseh in 20 U.S.C. 8§ 1414(d)(1)(B)(iv) and (v).
However, the hybrid IEP team need not meethadl formal requirements set forth in 20 U.S.C.
§ 1414(d). At all phases of thediridualized evaluation processarents and, where appropriate,
students should be provided tbpportunity toparticipate,see20 U.S.C. § 1415(b)(1), and the

independent monitor shadktablish procedures for ensuring tpportunity for such participation.
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The court rejects the plaintiffs’ contention thhis evaluative team must be composed of
persons independent of MPS. A certain degree oflitaity with MPS is a virtue, not a vice, in this
situation. The oversight that shae provided by the independenbmitor is sufficient to alleviate
any “fox guarding the henhouse” concerns.

iii. Determination if Purported Class Member is a Class Member

The court anticipates that thesponse to the noti¢e the class will cover a broad spectrum.

At one end will be the obvious elgsion from the class, e.qg.etlpurported class member had no
association with MPS during theask period. At the other end will be the obvious inclusion, e.g., it

is undisputed that during theask period the initial IEP teameeting was delayed beyond the
statutory deadline without a valid reason. The court expects that many responses will fall in-
between, and it will be far more difficult to determiwhether or not a person is to be included in
the class. Because an individual is eligible for cengatory services only if he or she was denied
FAPE during the class ped, as a threshold matter, that persorstnimave been eligle for special
education during the class period.

The permanent members of the hybrid IEP tesdrall have the primary responsibility for
making this determination. However, in certain limited cases, for example when a purported class
member seeks membership based on a failudeetoeferred for a special education evaluation
during the class period, the permanent membetbieohybrid IEP team may find it necessary to
incorporate into the hybrid IEf@am individuals who had persdkaowledge of the purported class
member during the class period in order to deirgenf MPS had a reasonable basis to suspect the
purported class member wasneed of special educatiocBeeWis. Stat. § 115.777.

The independent monitor, in consultatiamdacooperation with thpermanent members of
the hybrid IEP team, shall develop guidelinies making the determination of whether the

purported class member was, between Septenfli@®00 through June &005, a student eligible
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for special education services from MPS who waseeitlenied or delayed &y or participation in

the processes which result in a properly constituted meeting between the IEP team and the parer
of the student. The hybrid IEP team shall tlagply these guidelines to each purported class
member and determine whether the purported classbereis a class member. In the event that a
purported class member presents issues that are not adequately addressed by the pre-establis
guidelines, the hybrid IEP shall promptly notify tindependent monitor of this deficiency, and the
independent monitor, in consation and cooperation with the permanent members of the hybrid
IEP team, shall formulate additional guidelifiesaddressing the un-anticipated situation.

These guidelines to evaluate class eligibility shall include the type of information that the
hybrid IEP team shall consider in making its deteation. The court enviens that theeligibility
review by the hybrid IEP team will be primarilif, not exclusively, papebased and rely upon
MPS’ records. Should records be missing, as maghylike the case in lighdf MPS’ repeatedly
demonstrated deficiencies in redkeeping, the following proceduskall apply. To th extent that
MPS had a duty to retain particular records,ahsence of such records shall permit the hybrid IEP
team to draw an inference that the documentild be adverse to MPS and favorable to a finding
that there was a reasonable basis for MPS $pexii that the purported class member may have
been in need of special edtioa during the class period. The guides shall furher outline the
circumstances under which a purported class meends MPS may be permitted to submit
additional information or when pfessionals outside of the perneah IEP team members should be
consulted.

Certain situations may present more difficult questions of eligibility as a class member.
Examples of this will likelyinvolve purported class members wtantend MPS failed to identify
them as students in need of special educatiosmglthe class period, or ment special education

students who contend that MPS failed to make dy ezfierral. In both examples, the first question
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that must be answered is whether MPS had a reblsobasis to suspect tstudent was in need of
special education during the staperiod. The independent monittorconsultation and cooperation

with the permanent members of the hybrid IEBm shall establish guidelines for making this
determination. However, this is only the first of three questions that must be answered to determin
whether such a purported clamember is a class member.

Once the hybrid IEP team determines thateheas a reasonable basis for MPS to suspect
the purported class member was in need of ap@ducation during the class period, the next
qguestion is whether the purported class member actually eligible for special education during
the class period. Obviously, not all students thay tm@ suspected as bgiin need of special
education are, in fact, eligible for special ealimn. Again, the independemtonitor in consultation
and cooperation with theermanent members of the hybrid IEEdm shall establish guidelines for
making this determination. Althoughe fact that a purported clasember might have been later
determined to be eligible for special education will be probative of a prior need for special
education, it certainly is not dispositive. Likee hybrid IEP team’s determination as to whether
there was a reasonable basis to suspect thgogped class member was in need of special
education, when determining efthmer the purported class mesnbwas eligible for special
education, the focus must be on the class periog;ibtile purported class m#er was eligible for
special education during the classipg must the analysis continue.

The final step in the analysis as to whether the purported class member is a class member
a determination of whether the purported class member was denied or delayed entry or participatio
in the process which resulted in a properly constituted meeting between the IEP team and th
parents of the student. Not aludents who were found eligibfer special education during the
class period are class members. For many studénwsChild Find process worked as required.

Rather, the student must have bedigible for special educatioand had been denied or delayed
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participation in the process which resulted in a prigpsonstituted IEP team. Therefore, it shall be
necessary for the independent monitor, in consultation and cooperation with the permanen
members of the hybrid IEP teaio establish guidelinesifonaking this determination.

If the hybrid IEP team deternes that the purported class member is not a member of the
class, the hybrid IEP team shall notify the putpdrclass member of its decision. Further, the
hybrid IEP team shall inform the purported class merobéne right to object to its determination,
in accordance with the provisiotiee court sets forth below.

iv. Determination if Class Member is Entitled to Compensatory Services

In regard to class members who should haenbyeferred for, or were delayed in meeting
with a properly constituted IEP team, during thetiod of delay, because the class member was not
provided services in accordance with an 1B definition, that student was denied FAREEe20
U.S.C. § 1401(9)(D).

Although not explicitty mentioned in the astite, “[clompensatory services are well-

established as a remedy under the IDEAen a student is denied FAPEvanston Cmty. Consol.

Sch. Dist. No. 65 v. Michael M356 F.3d 798, 803 (7th Cir. 2004). This might include “adult

compensatory education if necessary to cure a violatigh.(citing Parents of Student W. v.

Puyallup School Distri¢t31 F.3d 1489, 1497 (9th Cir. 1998&jhl v. Massachusetts Dep't of Educ.

9 F.3d 184, 187-89 (1st Cir. 1993)).

Not every denial of FAPE mandates theovision of compensatory servicelsl. For
example, following the Phase Il trial, th@aintiffs now clearly acknowledge thae minimis
violations do not warrant an and of compensatory education.ad@ket No. 584 at 2.) Further, in
certain cases, such as cases involving cognitivéititsss where the student’s educational potential
has plateauedsée e.g, Docket No. 569 at 145, Test. of .DRogers-Adkinson), compensatory

services would not be appropriaiRegardless of any denial of PE, if a student has reached the
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maximum of his or her educational potential, providing compensatory services would not serve its
purpose as an equitable remedy. Thus, in detemmiwhether compensatosgrvices are necessary,
the question for the hybrid IEP team must behé student had not been denied FAPE, would the
student be in a better educatibpasition than he is now? It is not simply a matter of whether the
student would have been inddferent position. As an equitable remedy, it would be inappropriate
to require compensatory services to place the studehe identical placbe would have been had
he not been denied FAPE. Rather, compemngatervices are aimed at remedying wrongs, not
undoing or correcting every potentiariable. If the hybrid IEP team determines that the student
would not be in any better of a position had FARE been denied, no compensatory services are
appropriate.

If the denial of FAPE resulted in a deficegn compensatory services must be aimed at
placing the student in the position he would hbeen had he not been denied FAPE. Under the
IDEA, an “appropriate” education is not the besissible education or ewghing that a loving

parent may wish was provided for a chiee e.g, San Rafael Elem. Sch. Dist. v. Cal. Special

Educ. Hearing Office 482 F. Supp. 2d 1152, 1156 (N.D. Cal. 2007). Rather, an appropriate

education is one that provideshkasic floor of opportunity” and isreasonably calculated to enable

the child to receive educational benefiRdwley, 458 U.S. at 201, 20Bee alsMichael M, 356

F.3d at 802 (citindBoard of Educ. v. lllinois State Bd. of Edudl F.3d 1162 (7th Cir. 1994)). And

accordingly, it is not appropriate to require MP$tovide compensatory services aimed at placing
a student in the best possibleideal position. Rather, compensatory services must be aimed at
elevating that studento that “basic floor of opportunityby providing the student with the
educational benefits lost duringetidenial of FAPE. Thus, compengatservices must be aimed at
remedying MPS’ failure to provide FAPE, but neeot remedy every deficiency of a disabled

student.
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With respect to the type of compensatory E@y a class member magceive, there is no
“one size fits all” remedy under the IDEA. TheHB mandates determinations be made based upon
the unique circumstances of each student and thaspyn of compensatory services pursuant to
this court’s order shalbe no different. Thus, it shall be thespensibility of thehybrid IEP team,
subject to the overght by the independent monitor, to makdividualized determations as to the
needs of each class member.

Just as there is no “one sizes fall” remedy regarding the ty# compensatory services, the
length of time a class member shall receive camsptory services will vary depending upon the
unique circumstances of each class member. Tines,court finds that it is inappropriate to
conclude that any class member who is foundbé&o eligible for comensatory services is
automatically entitled to receive compensatory ises/for a time periodgeivalent to the time
period that person was denied special etioica Special educationservices, including
compensatory services, and even when those contpgnsarvices are ordered for a class, must be
determined on an individualized casg-case basis. For example, a class member whose delay in an
initial evaluation was minimal, or a class memisaose special education needs are comparatively
limited, may not need compensatory services. Heurtany number of veables may affect the
length of any compensatory services that apF@piate. For example, a class member may suffer
from certain limitations for which a full time programh compensatory sengs would not be most
beneficial; or another class mber may benefit from an accedéed and focused program of
compensatory services. For either class mentherresult would not necessarily be semester by
semester equivalence betweenpbeod of delay and the length thfe compensatory services.

In the opinion of the plaintiffs’ expert DRogers-Adkinson, the durah of compensatory
education provided must be equivalent te time the student was denied FAPE. During her

testimony, Dr. Rogers-Adkinson explaththat this 1:1 approach igecessary because of the large
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size of the class. Individualized determinafiounderlie the IDEA. Undoubtedly, when large
numbers of students aravblved, it becomes more difficult ttomply with this requirement of
individualized attention. But difficulties, whether in complying with Child Find, or in executing an
appropriate remedy for a systematic violationChilld Find, does not peritma deviation from the
requirements of the IDEA.

Further, the court finds that Dr. Rogerginson’s opinion that a 1.1 equivalence is
necessary to remedy MPS’ violati of its Child Find obligations isot adequately supported within
the professional literature to be entitled to coasation by this court. Asvas made clear during
cross-examination, Dr. Rogers-Adkinson’s conclusiat 1:1 equivalence is appropriate was based
upon what was, at a minimum, an exceptionally stchinterpretation of a single article. In fact, on
cross-examination, Dr. Rogers-Adkinson efifesly abandoned her procontention that 1:1
compensation as opposed to an individualized ambravas always appropriate. The fact that Dr.
Rogers-Adkinson offered as an expert opinionoactusion for which she could not muster any
degree of appropriatgupport, and in fact departed her ovamclusion, causes tht®urt to question
this conclusion Dr. Rogers-Adkinson offered in this Phase of this case.

On this issue, the court finds persuasive theeexopinion of Dr. Hartwg that it is not the
guantity but rather the quality of compensatory services that is the most important factor in
determining the level of compensatory services shauld be provided and this determination must
be made on an individual basis.

The independent monitor, in consultatiamdacooperation with thpermanent members of
the hybrid IEP team, shall develop guidelines ferhlgbrid IEP team to apply to determine whether
a class member is in need of compensatoryigs and, if so, determine the nature of the
compensatory services that are appropriate. Athénature of the compensgey services that shall

be provided, the plaintiffs outline a variety ofndgees that they believe should be considered,
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including, for example, post-secondary edimgt job placement and training, provision of
computers with internet access, private tutormgntors, and summer camps. (Docket No. 582-2 at
3-4.)

The specific nature of the compensatory sswvioffered for any class member is a question
that it is not appropriate for this court to resol@@mpensatory education in the form of traditional
educational services might be appropriate for dass member, whereas for another class member
the best form of compensatory education bagaeh the class member’s current situation may be
services aimed at providing the class member wahsitional skills or job training necessary to
sustain himself later in life. Thus, the questiombft compensatory services are appropriate for an
individual class member must be resolved le/higbrid IEP team based upon the unique needs and
circumstances of that class member.

Except in instances where it is clear that cengatory services are not appropriate, for
example where the denial of FAPE wds minimis or where, as distssed below, MPS has
previously unequivocally evaluated and determinitedneed for compensatory services, it shall be
necessary at this point for the hybrid IEP teganmnclude additional revolving members who have
direct knowledge of the particular class membre independent monitor, in consultation and
cooperation with the permanent members of theitiyliiP team, shall develop guidelines for the
selection of the educational professionalsowshall serve as the revolving members on an
individual class member’s hybrid IEP team.

If MPS had previously unequivocally determéh whether compensatory services were
appropriate for the denial 6fAPE to a class membeseeEx. 402 at 247-49), it is unnecessary for
this matter to be reconsidered. The studert Aa opportunity to utilize the full panoply of
procedural rights provideahder the IDEA and challenge any djsgement with that prior decision.

In other words, although the student is a classnber, he has been provided his remedy through
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means independent of this classiat and therefore is not eligible receive anyenefit through
this class remedy. Thus, if MPS previouslytedmined that compensay services were
unnecessary, or the student now alleges that thgeasatory services were insufficient, or, for
whatever reason, the student did not take midhgge of the compensatory services offered,
reconsideration within the context oktlourt ordered remedy is inappropriate.

However, to preclude further analysis, the rdamust be unequivocal that a class member’s
need for compensatory services as a resula afenial of FAPE during the class period was
evaluated and determined by the IEP teama giroperly constituted IEP team meeting. The
guidelines developed by the independent morfdorthe hybrid IEP team to apply to determine
whether a student may be eligible for compémya services shall include guidelines for
ascertaining whether the class member is baroed $reeking relief underighcourt ordeed remedy
as a result of a prior unequivo@ialuation and determination.

It shall be MPS’ burden to demonstrate ttieg student was unequoally evaluated for a
potential need for compensatory services #mat a determination was made. A “Y” in the
“Discussed Comp Ed” column of a spreadshesteEx. 401), by itself, is insufficient. Or take the
example of a student whose entry into speciatation was inappropriatetjelayed and whose IEP

provided 2 hours of individualized instruction iddition to what would ordinarily be provided by

the IEP. However, this additional instructional time was never referred to as “compensatory

services” or somethingubstantively identical.&.f. Docket No. 569 at 58, Test. of Dr. Rogers-
Adkinson.) In such an example, the consideratib compensatory sapes was not unequivocal,
the analysis by the hybrid IEP team must continugetermine whether theads member is in need

of compensatory services to remedy the denialFAPE. Nonetheless, the provision of any

additional instructional services beyond the minimum required by the IEP will certainly be relevant
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to the question of whether the class member haesent deficiency caused by a denial of FAPE
during the class period for which coensatory services are necessary.

Further, a subsequent determination that a studeno longer eligibléor special education
or a student having graduated with a generataiiton diploma does not necessarily preclude the
provision of compensatory services for a demhIFAPE during the cks period. Nonetheless,
again, these facts shall be relevant in determining what, if any, compensatory services ars
appropriate and should be added in the guidelines develapby the independent monitor.

In the event that the evaluation of the class member presents issues that are not adequate
addressed in the pre-established guidelineshyteid IEP shall promptly notify the independent
monitor of this deficiency and ¢hhybrid IEP team and the indejkent monitor shitooperatively
attempt to formulate guidelines fordréssing the un-anticipated situation.

B. Eligibility

MPS proposes that a group mgople significantly narrower thahe entire class should be
considered for compensatory services. For g@ayrunder MPS’ proposal, any person who would
otherwise be within the class but who has attalRegears-of-age or hasoved out of Milwaukee
should not be provided with any remedy.

The class is defined as:

Those students eligible for special edigratservices from the Milwaukee Public

School System who are, have been or will be either denied or delayed entry or

participation in the processes which resula properly constituted meeting between

the IEP team and the parents or guardians of the student.

The time period for this class spans fr@eptember of 2000 through June of 2005.

The court finds that the scope of MPS’ progbsemedy casts too narrow of a net. MPS’

proposal is limited to persons wiaoe currently elidple to receive speciaducation services from

the district. However, this case is not so limit&dnply because a person is no longer eligible to

receive special education serviéesm the district does not absolvesttistrict of responsibility for
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any harm it may have caused by violating the studeigfgs to special education in the past. The
district may not avoid its remediaksponsibility because the studembved outside the district or
turned 22 years old. Class membeegardless of age or current residence, are entitled to equitable
relief from MPS that, to the extent possibleagqas the individual in the position they would have
been had it not been for MPS’ failure to compiigh the IDEA. Further, it is the conclusion of the
court that a class member beirggnoved from special education aistudent’s graduation from the
district, even if that graduatiomsulted in the obtainment ofragular education diploma does not
necessarily preclude an individdedm being eligible for compensatory services as a class member.
Thus, the appropriate group that should be evaluateletermine whether @aperson is entitled to
compensatory education is the entire class rddgss of a member’s current age or residence.

Integral with the question of who may be eligitbor compensatory services is the question
of how these class members will be informed ofrthetential eligibility. The plaintiffs seek to cast
a very wide net by requiring that “[w]ritten notiegll be mailed to the last known address of all
potential class members . . . ."dqEket No. 585-2 at 2-3I} seems to the court that “all potential
class members” would necessarily include all galneducation students who were enrolled in MPS
during the class period, because any student may dravmdiagnosed disability that should have
caused MPS to refer the student to be evaluatespecial education eligjlity. MPS proposes the
use of both an individualized natienailed to the last known addredsstudents identified as being
potential class members due to an untimely in#ghzaluation or a history of suspensions and a
general notice posted at tan locations around MPS. (Docket No. 552 at 6-8.)

On the question of notice, a combination ofigl and individualizedotice must be used.
Students who are readily identifiable as nigeipotential class members based upon certain
documented facts, such as an evaluation havesm conducted beyond the statutory deadline or a

history of suspensions, are entitled to receiotice mailed to their last known addresses.
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The court finds a general notice is also necessary because any student enrolled in MP:
during the class period might kze class member. However, requiring an individualized mailed
notice to each of these studentstlknown addresses would be indbdginefficient and a waste of
money. A general notice certainbhould be posted in areas oéthchools and district buildings
where parents are likely to see it.

The court shall not establish here the predsiils regarding the maer that notice must
be provided or the contents of that notice; ¢hase issues that the parties must work towards
resolving in a cooperative fashion and then submthéocourt in the form of a mutually agreed-
upon proposal. The parties shall set forth a joint pralpmstlining the contents of the notice and the
details for distributing a generahd an individualized notice toadtifiable potential class members
that shall then be subject to the final appradMaihe court. Although thiglecision provides certain
parameters to guide the parties’ discussiorshatl be incumbent upon tiparties to work towards
resolving the details and logistics of the notice.

With respect to the dissemination of a genadice, the parties shouttbnsider whether it
would be practical to include general notice in certain regulaommunications the district may
have with parents and other community membeis) sis parent newsletserAdditionally, because
certain potential class members may no longer be in the community and thus not in a position t
view a general notice posted @anschool building, a form of notidkat has a far leader reach is
necessary. The court concludigsit this broad notice is eamplished by posting the notice on
MPS’ website. Additional means of communiogtia general notice to potential class members
shall be determined by the parties.

As for the questions of how long the notice should be posted and how long a potential class
member should be given to respond to the notitese are matters therpp@s must attempt to

resolve based upon all relevant circumstances. Meryehe court finds #t MPS’ proposal that
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potential class members shouldgrevided only 30 days in which tespond to theotice to likely
be insufficient. The notice must be posted f@eaod long enough for it to be reasonable to expect
that a parent were to see it and then there mustifieient time to permit a potential class member
to decide whether he or she wishes to respdhéd. length of time in which class members may
respond will depend upon when it p@ssible to finally post & notice and open the period for
accepting responses from potential class members. For example, it might not be reasonable °
assume that a parent would se®tce posted in Bior her child’s school durg a specifigeriod if
the response period fell in the middle of the sumrddewever, if that pead included the beginning
of the school year or some other time when paran¢ likely to be inside the school, the parties
may agree that an extended period is unnecedsanerally, the court wodlexpect that a 90 day
period for posting the general notice and perngtgpotential class members to respond would be
sufficient. The court expects to issue an ordgaréing the form and procedures for dissemination
of notice within 30 days of the parties’ submission.

C. Parent Advocates

The plaintiffs seek the requirement that MPS fund “at least 5 new community-based
(independent of MPS) Parentdfocates to assist at all coemsatory education services
determination meetings and all initial IEP megtirior newly referred class members.” (Docket No.
582-2 at 5.) The plaintiffs also seek the courbtder MPS to fund an “expediter” who would have
“the duty and authority to ensure that compensatory education services are delivered in a timely an
appropriate manner.” (Docket No. 585-2 at 5.) Thasstions would be in addition to the separate
independent monitor (who, in the plaintiffs’ viewpuld be separate froithe monitor overseeing
the settlement between the DPfatelants and the plaintiffs).

Certainly, navigating the special education process, particuatie unique context of this

litigation, can be a daunting challenge for a paogrguardian or individdaclass member, and the
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services of an independent parent advocate malyeheficial for all parties involved. However,

Congress designed the IDEA framework as a systened at being navigable for lay parents; if
“parent advocates” were necessary for a patenhavigate the special education framework,
Congress would have required them.

Further, the court finds that providingrf@an independent parent advocate would be
redundant in light of the circumstances of this case. Under the settlement agreement between tt
DPI defendants and the plaintiffs, DPI is fundingaaent trainer whose services may be available
to class membersSéeDocket No. 431-2 at 13.)

D. Segregated Fund

As part of their proposed remedy, the plaintiffs seek:

A separate account will be establisheduilod compensatory educat services in an

amount to be determined by the parties r@dMonitor. A separate fund is required

to ensure that individual school budgetse not burdened by the cost of these

services and that there are fursdsilable for their delivery.

(Docket No. 585-2.) The court disagrees with thenpiffs that a separate fund is required. One way
or another, MPS is going to pay the costs assataith complying with its obligations under this
court ordered remedy. Whatever the expense maytheill not be discretnary; it is not an
expense that can be reduced or eliminated ieféort to balance a pemnaially strained budget.
Requiring the costs associated with complyinghvithe court ordered remedy be paid from a
segregated and dedicated fund vdosiimply create an unnecessarguieement that would make no
substantive difference.

E. Dispute Resolution

As the court discussed above, the court rej®@tPS’ request that the court impose binding
arbitration as the exclusive means by which classipees may be able tos@lve disputes relating

to decisions of the hybrid IEP team or indepartdmonitor. MPS has presented no authority to

indicate that the court is autlwed to impose binding arbitrationfleer pursuant to the IDEA or as
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part of any inherent authority the court maysgess when tasked withrigtturing a remedy for a
class of individuals.

Notwithstanding, it would be an incredibly inefficient application of the court’s limited
resources for every dispute thatynaise to be resolved by this court. Thus, the primary means for
resolving any disputes that may arise musthee good faith efforts of cooperation between the
parties. Cooperation among parties in an effodvoid or resolve disputas a principle prevalent
throughout the IDEASeeg e.g, 20 U.S.C. § 1415(e) and (f)(1)(B)(iFurther protraction of this
litigation benefits no party. It drains the limitegsources of MPS and fuer delays any remedy a
class member may receive.

Built into the remedial framework outlined aboaee certain decisional junctures at which
the parties and the independent monitor must cadpeand attempt to egp to certain details
necessary to effect the court ordered remedy. €de@ juncture is the tamination of who the
independent monitor shall appoint as permanemhioees of the hybrid IEP team. As is discussed
above, the court explicitly calls fdhe parties to attempt to reaah agreement on this point. But
cooperation among the partiaipts in this remedial frameworkahbe essential at all stages, not
just those stages where the dooas explicitly required it. Aus, it shall be incumbent upon the
independent monitor to permit the parties, class counsel and MPS, to offer input to the
independent monitor prior to the independent maonssuing any substantive order relating to the
procedures that will be utilized to effect tiesnedy (this requirement need not apply to ministerial
orders of the independent monitor, suchhase relating to scheduling and the like).

Therefore, after consulting wittihe hybrid IEP team and comjrg an initial draft of the
guidelines that shall be utilized determine whether a purported class member is a class member,
how rotating members shall be chosen for the ilyiigP team, whether compensatory services are

appropriate for a class member, and the naturthafe compensatory services, the independent
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monitor shall submit the draft guiliiees to MPS and class counsel foeir review ad input. If any
party objects to a guideline, therppas and the independent monitdrall then attempt to reach an
agreement as to any disputes. It shall benrmnt upon the independent monitor to establish the
procedures that shall permit the parties twvate input and to pentdispute resolution.

Notwithstanding, after ansidering the input of the parieand attempting to resolve any
disputed issues on substantive matters, suciwhas shall serve as a permanent member on the
hybrid IEP team or the guidelines that the hybri@ lieam shall apply, thienal decision shall be
that of the independent monitdrherefore, following the inputral dispute resolution process, the
independent monitor shall file an order pursuarRite 53(d) incorporating his determination as to
the guidelines that shall be folled or any other substantive ttea. The parties may file an
objection with the court to this order of thedependent monitor in acctance with Rule 53(f).
Upon the filing of any substantive order by thdependent monitor, including the order appointing
the permanent members to the hybrid IEP teamngrorder outlining the guidelines that shall be
applied by the hybrid IEP team, either party shall hedelaysin which to file an objection. The
non-objecting party shall respond no later tbagtiaysafter the objection is filed. No reply shall be
permitted absent leave of the court. Hearingdl Sigascheduled at the court’s discretion. The court
shall then resolve the party’s objiect in accordance with Rule 53(f).

A slightly different procedurshall apply to disputes relatirtg whether or not a purported
class member is, in fact, a class member. As discussed above, the hybrid IEP team is tasked wi
initially making this decision. Upoocompleting its review of all peons who responded to the class
notice, the hybrid IEP team shall iiptall respondents to the classtice of its decision to include
or exclude the respondent in the class. Any imflial whom the hybrid IEP team determines is not
a class member shall be informedtod right to object to a decisiaf exclusion and be informed as

to the procedure for filing an objection. The procediar filing an objection sl be established by
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the independent monitor in accordance with the terms set forth here. The hybrid IEP team shall the
promptly send to the independent monitor itsihslicating which respondents it determined to be
class members. Additionally, theliryd IEP team shall provide toghndependent mator a list of
individuals who responded to tletass notice but were excluded amtbrief explanation as to why
each was determined to not be a class menilter.independent monitor shall promptly provide
these documents to class counsel and MPS.

An individual who respondetb the class notice but whwas found to not be a class
member shall be permitted to fien objection to the hybrid IERam’s determination with the
independent monitor. The independent monitotl $hen conduct a de novo review of the evidence
presented to the hybrid IEP team to determintbefindividual is a class member. The independent
monitor shall notify thendividual of his decision and the indikial’s right to objetcto a decision
of exclusion in accordance with the terms set forth herein.

Upon the completion of the independenbnitor's de novo review of any objecting
purported class members, the independent monitdirfé@dan order in accordance with Rule 53(d).
In this order, the independent monitor shigéntify those individuals the hybrid IEP team
determined to be class members as well as dditi@nal individuals he dermined to be class
members based upon the independent monite’snovo review following the objection of an
excluded class member. Additionally, the indepemndmonitor shall file with the court a list
identifying any purported class member who fiked objection with thendependent monitor but
who the independent monitor determined was aaxatass member. Angurported class member
who was not included in the independent monitorger identifying class members and who filed
an appropriate objection with the independent ilmormay file an objection with the court within

14 daysof the independent monitor informingetmdividual of the unfavorable decision.
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Further, at this stage, MPS may object to the inclusion of any individual whom it does not
believe gualifies as a class membeR$Imay object by filing an objection withid daysof the
filing of the independent monitor’s order identifgi all class members. The court shall then inform
the individual of MPS’ olgction. The individual and da counsel shall then haté daysfrom the
date of the filing of MPS’ objection in which tespond. No reply shall be permitted absent leave of
the court. Hearings shall behsxluled at the court’s discretiofhe court shall tn resolve the
party’s objection in accordance with Rule 53(f).

As for disputes relating to the resolutiontbé claim of any indidual class member, e.g.
disputes regarding a determirmetias to whether the class member is eligible for compensatory
services or the nature of comgatory services ordered, any digmimust first be brought to the
attention of the independent monitor. Eithee ttlass member or MPS, as the local education
agency,see20 U.S.C. § 1415(b)(6), may object to aelmination of the hybrid IEP team. The
independent monitor shall assume tble of mediator and attemptéacourage the parties to arrive
at a mutually agreeable resolution of the dispute.

If the class member and MPS are unableagoee upon a resolution of the dispute, the
independent monitor shall thennohuct an adjudicative review dhe disputed decision of the
hybrid IEP team. The review ofd@tindependent monitor shall be iied to ensuringhat the hybrid
IEP team complied with the pretablished guidelines and thatetdetermination of the hybrid IEP
team is not plainly erroneous. Thelependent monitor shadither affirm the determination of the
hybrid IEP team or, if the IEP team failed to compdigh the guidelines or engaged in plain error,
remand the matter to the hybrid IEP team for reictemation. If the hybrid IEP team appropriately
complied with the pre-established guidelinexd ahe decision was nqilainly erroneous, the

independent monitor shall affirm the decision of the hybrid IEP team.
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The independent monitor’s affirmance of tleedion of the hybrid IEP team shall constitute
a final decision of the local education agency that may be ogalteexclusively through the State
of Wisconsin's pre-existing dugrocess framework under the IDESeeWis. Stat. § 115.80see
also 20 U.S.C. § 1415. The right to challenge a sleai relating to compentgay services shall
exist regardless of any procedural bar timgght have existed absent this class remedg,e.q,
Wis. Stat. § 115.80(1)(a) (one-yestatute of limitations), up tand including, if necessary, the
initiation of a civil action mdependent of this case.

F. Named Plaintiffs

The individually named plaintiffs seek a widariety of compensatory services. Melanie V.
seeks “coverage of any expenses related tocbmpletion of the GEprogram at MATC, . . .
[tjution, books, supplies and trgwtation stipend and tutoring rfat least two year of post-
secondary education at the school of [her] choias,Well as a laptop nmputer and a high speed
internet connection. Jamie S. seeks “[t]uition andisesvto take all necessary child care and child
development related courses at M.A.T.Ccluing books, supplies, lab or similar fees,
transportation stipend and individual tutoring a #ppropriate time,” a laptop computer and high
speed internet connection, “[tJraining on sadftermination, self-advocacy[,] sexuality . . .
budgeting, money management, foplhnning and preparation... [and] [jJob placement and
training at the appropriate timeg(Docket No. 582-2 at 7.) Bryan Bimilarly seeks compensatory
services for a minimum of four years includifigjuition and services to take all necessary
plumbing related courses at M.A.T.C. including bqoakgpplies, lab or similar fees, transportation
stipend and individual tutoringd laptop computer with a highesgd internet connection, and job
placement assistance. (Docket No. 582-2 at 7-8.)

MPS proposes a remedy for only Melanie daamie S. For Jamie S., MPS proposes to

reconvene her IEP team “to determine whether @msatory education is necessary due to a two
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month delay in her referral for special educatservices.” (Docket Ndb52 at 1-2.) MPS proposes
a similar remedy for Melanie V. but any remddy her would be contingg upon her re-enrolling
in MPS. (Docket No. 552 at 1.)

First, at the liability phase of this litigatiothe named plaintiffs served to exemplify the
sorts of Child Find failures that were systemidMRS. And at the remedy phase of this litigation,
the named plaintiffs demonstrated that these systéitures resulted in lasting consequences for
class members. Although the court received evidemtieating the future aspirations of the named
plaintiffs and vague indications &g the sorts of services thatght be beneficial to persons in
situations similar to those of tmamed plaintiffs, at npoint did the court receive specific evidence
from educational professionals who engagedam individualized assessment of the named
plaintiffs, determined the nature of any derm&lFAPE, and determinedrecisely what sorts of
services were necessary to restia floor of opportunity that wasst as a result of the denial of
FAPE. These sorts of individualized deterntiolas are essential to the IDEA and are the
determinations that an IEP team is expectehaée. Absent such andividualized determination
or detailed individualized eviden, the court is in no position twder any remedy for the named
plaintiffs. Accordingly, it is the @nclusion of this court #t if any named platiif is entitled to any
individualized remedy as a rdswf this action, it is to bdound through the system the court
devises here as being appliato the entire class.

However, to the extent that the court’s assessment of thegpg@roposed remedies may be
beneficial in offering guidance to the indepentd monitor and the hybrid IEP team, it may be
instructive to note that, the natwethe compensatorservices proposed by tipéaintiffs strikes the
court as an effort to place the named plaintiffs inkése possible position they might be in had it
not been for a denial of FAPE. As discussed abibvg,is inconsistent with the requirements of the

IDEA. Rather, any compensatory services thaghihbe appropriate must be aimed at remedying
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the wrong, i.e. placing the named plaintiffs and class members in the positions they would have
been had it not been for theril® of FAPE. Likewise, MPS’ mposed remedy strikes the court as
again being too narrow. For example, as disaisd®ve, there is no requirement that a class
member be currently enrolled at MPS tosevided with compnsatory services.

VI. DPI'S MOTION

The DPI defendants have filed a motion segka declaration that this court’s order
approving the class settlement between thentis and DPI precludes MPS from seeking
contribution from DPI for the costs associatathwmplementing the remedy ordered by this court
or if the court’s approval of the class settlemaidt not address this issug,declaration that MPS
cannot later seek contribati from DPI. (Docket N0559) MPS has responded, (Docket N&2),
and DPI has replied, (Docket N889) For the reasons set forthide, the court shall deny DPI's
motion.

In this court’s order approving the class satéat between the plaiffs and DPI, the court
acknowledged MPS’ objection that the settlemdidt not require DPI to pay any portion of any
compensatory services the court noagler after Phase Ill. (Docket Né71 at 14.) However, at no
point did the court holdhat DPI was forever precluded fromirg required to contribute to any
remedy that the court might impose following Phase lll; that issue was not before the court. Wher
the court was deciding the joint motion for approval of the class settlement, the issue before the
court was whether the settlement was fair, reasonable, and adequate for the class members.

As for DPI's alternative requesitat the court now declare thiais not responsible for any
portion of the expenses related to the remedy thet sets forth here, thaourt finds no basis to
make such a declaration. DPI is dismissed agemdant in this case. The court no longer possesses
the jurisdiction over DPI that would be necesdarynake such a finding. For the same reason, the

court has not and cannot order DPI to be resptanfilp any portion of the remedy set forth above
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(although the court acknowledges that this remedy imdiyectly result in ceria costs to the state
as a result of class members tdading compensatory servicest@@inations of the hybrid IEP
team through the statutory due process framewtrk)PS has a claim for contribution against DPI

in light of Board of Educ. v. Nancy F207 F.3d 931 (7th Cir. 2000), ifmbay be found at all, it may

be found only in an action indepdent of the present case. Aadingly, DPI's motion, (Docket No.
559), isdenied
VII. CONCLUSION

It is the conclusion of the court that MPS’ systemic failures to meet its Child Find
obligations necessitates an individualized eu#naof all class members to determine whether
compensatory services are appropriate forsaltieg denial of FAPE, and accordingly, the court
hereby orders the remedy set forth herein. Teimedy shall require the establishment of a
procedural framework in which these deterrtiotas may be made. The court shall appoint an
independent monitor to oversee the develogmaémd implementation of this process. The
independent monitor shall appoMPS staff members to serve as permanent members of the hybrid
IEP team. In consultation and cooperation with permanent members of the hybrid IEP team, the
independent monitor shall establish guidelines ferttybrid IEP team to apply when determining if
a purported class member is, in fact, a classmber, and the relief, if any, in the form
compensatory services that any individual classnber may receive pursuant to the court ordered
remedy.

The parties must engage in good faith efftatsesolve any disputethat may develop.
However, should the parties fail to reach a mutuadjyeed upon resolution,spiutes relating to the
procedural framework or a purported class member’s eligibility as a class member, shall ultimately

be resolved by the court in accordance with the éraark set forth above. Disputes relating to the
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individualized remedy that any class member steakive under this court ordered remedy shall be
resolved within the existing administrative framework under the IDEA.

The next step of this litigation requires the parties to meet in a good faith effort to reach an
agreement as to certain essentalters set forth above. First, tharties must iddify and attempt
to agree upon an independent manto oversee this remedy. Second, the parties must attempt to
agree on the details as to the procedures th#lttshaitilized to provide individualized notice to
certain readily identifiable potentialass and a general notice thalikely to reach other potential
class members who may not be so readily identifialités shall also require the parties to attempt
to agree as to the specific contents of any proposed notice.

Therefore, no later thaluly 24, 2009 the parties shall submit joint proposals detailing the
means that shall be used to pd®vindividual and gendraotice to potential class members, as well
as the contents of any proposed notice. If afeerdgfaith efforts, the ptes are unable to reach a
mutual agreement, the parties ske@th submit separate proposals.

Further, no later thaduly 24, 2009 the parties shall submit jointly the name, curriculum
vitae, affidavit pursuant to Rule 53(b)(3)(a)danformation indicatinghe terms under which the
independent monitor shall be compensated foptbposed independent mitor. If after good faith
efforts, the parties are unable to reach a muagméement, the parties shall each submit such
information for up to two proposed independent monitors.

SO ORDERED.

Dated at Milwaukee, Wisconsin thi¢h day of June 2009.

s/ AARON E. GOODSTEIN
U.S.MagistrateJudge
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APPENDIX — Benchmarks / Timeline forImplementing Court Ordered Remedy

Time

Event

July 24, 2009

Parties shall submit proposals regarding the appointn
an independent monitor and class notice.

1ent of

30-45 days after the court ents
an order appointing independe
monitor.

2leadependent monitor shall appoint permanent membe
rybrid IEP team.

s of

30-60 days after the court ents
an order appointing permane
members of hybrid IEP team.

2leadependent monitor shall entan order estdishing the
rjuidelines the hybrid IEP teashall apply in its initial
evaluation to determine class membership of respon(
to the class notice.

dents

45-90 days after the court entg
an order appointing permane
members of hybrid IEP team.

ciedependent monitor shall entan order establishing &
njuidelines the hybrid IEP teashall apply in evaluatin
individual class members in regard to compensa
services.

tory

60-75 days aftethe close of the
response period.

> Hybrid IEP team shall complete its evaluation 4
determination of class memiship and the independe
monitor shall enter an ordesting all class members.

and
nt

150-210 days after the court ent
an order identifying all clas
members who responded to t
notice.

ekdybrid IEP team shall evaluate all class members

sdetermine if compensatorygervices are necessary
hemedy a denial of FAPE anifl so, the nature of th
compensatory services to be provided.

to

D

D

The timeline set forth herein is intendednmve the process toward completion without

undue delay. However, any firm deadlines esthbtisby the independent monitor for benchmarks 5
and 6 must take into consideration the numbendiiduals responding tthe class notice and the
number of those determined to be class nmambAccordingly, if the independent monitor
concludes that additional time is needed tplete any of these benchmarks, the independent

monitor shall file a request for @axtension of time with the court.
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