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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

CHARLESR. CIANCIOLA,

Petitioner,
V. Case No. 05-CV-1264

JEFFREY ENDICOTT,

Respondent.

DECISION AND ORDER DENYING PETITION FOR A WRIT OF HABEAS
CORPUS

|. PROCEDURAL HISTORY

Charles R. Cianciola (“Cianciola”) is a rgen incarcerated pursuant to a state court
judgment. On December 7, 2005, proceeding pro séleldea petition for a wit of habeas corpus
pursuant to 28 U.S.C. § 2254. (Docket NQ. This court screened his petition in accordance with
Rule 4 of the Rules Governing Section 2254 Cases and ordered the respondent to answer tl
petition. (Docket No3.) The respondent answered théitme on February 23, 2006. (Docket No.
8.) On October 22, 2007, the coueceived a letter from Cianciol@herein he asked the court to
hold off resolving his petition untile was able to retain counsel.

On April 28, 2008, counsel for Cianciola filechatice of appearance. In light of counsel’s
appearance, the court permitted Cianciola the oppitytto file a supplemental brief, (Docket No.
12), which he did on June 30, 2008, (Docket ). The respondent filed a response, (Docket No.
15, 21, and Cianciola ha®plied, (Docket No23). The pleadings on his pigon are closed and the
matter is ready for resolution. Aflarties have previously consetiteo the full jurisdiction of a

magistrate judge. (Docket Nds. 6)
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II. FACTS

On April 17, 2002, following a jury trial, Ciamla was convicted obne count of First
Degree Sexual Assault of a Childasabitual criminal, in violatin of Wisconsin Statute Sections
939.62 and 948.02(1). (Docket No. 1 at 27.) On A9y 2002, he was sentenced to 15 years in
prison. (Docket No. 1 at 27.)
I11. STANDARDS OF REVIEW

Where the state court adjudicates the merits of a petitioner’s claim, this court may grant
habeas corpus relieftifie state court decision:

(1) was contrary to, or involved an unreasable application ofglearly established

Federal law, as determined by thgpB&me Court of the United States; or

(2) was based on an unreasonable determinafitime facts in light of the evidence

presented in the State court proceeding.

28 U.S.C. § 2254(d).

As the Supreme Court explained Williams v. Taylor 8§ 2254(d)(1) establishes two

independent grounds on which a fedecourt can grant habeas corpefief. (1) if a state court
decision is “contrary to” clearly established fedéaal, as determined by the Supreme Court, or (2)
if a state court decision involves @mreasonable gghication” of clearly estalished federal law, as

determined by the Supreme Court. 529 U.S. 362, 404-05 (286©glsdVashington v. Smith219

F.3d 620, 627-28 (7th Cir.2000). The “contrary tcdngtard requires a state court decision to be
“substantially different from the relevant precedent of [the Supreme Codfifliadms, 529 U.S. at
405. For example, a state court dgemn applying a rule #t contradicts the goweing law set forth

by the Supreme Court would qualifgs would a decision that inwa@s a set of facts materially
indistinguishable from a Supreme Courtecdlsat arrives at a different resulid. at 405-06. By
contrast, a state court decision that draws fBupreme Court precedent the correct legal rule and
applies it in a factually distinguishable situatiavill not satisfy the “contrary to” standard, no

matter how misguided the decision’s ultimate conclusidnat 406-07.
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Under the “unreasonable application” prong of (d){&)ef may be granteif the petitioner
shows that, despite identifying the correct ruléagf, the state court unreasonably applied it to the
facts of the casdVilliams, 529 U.S. at 404. An unreasonable amgian of federal law, however, is
different from the incorrect or emeous application of federal lawBoss v. Pierce263 F.3d 734,
739 (7th Cir. 2001) (citingVilliams, 529 U.S. at 410). A federal court simply disagreeing with the
state court decision does not watrdnabeas relief-the decision&gpplication of Supreme Court

precedent must be so erroneous as to be objectively unreasokfidbdeton v. McNei| 541 U.S.

433, 436 (2004)Yarborough v. Gentry540 U.S. 1, 5 (2003).

Under 8§ 2254(d)(2), relief may be had wheregh@tioner demonstrates that the state court
made an unreasonable determination of the fadighihof the evidence presented in the state court
proceeding. Here again, an unreasonable determination is more than a determination that is simp
incorrect or erroneous. Moreovetate court factual determinais are presumed correct, and the
petitioner has the burden of rebutting the prgsion of correctnes®y “clear and convincing

evidence.” § 2254(e)(1Rice v. Collins 546 U.S. 333, 339 (2006) (citirMiller-El v. Dretke 545

U.S. 231, 240 (2005)).
IV.ANALYSIS

Cianciola seeks relief on fivgrounds. Cianciola asserts:) (that his trial counsel was
ineffective; (2) that the trial court improperlygquared expert testimony as foundation for evidence
regarding his “normal” relationshipith the alleged sexual assaulttun; (3) that a defense witness
was improperly excluded; (4) dh his sentence viales double jeopardy; and (5) that the
prosecutor’s closing argument was improper. Tbhertcwill address each of these arguments in

turn.



A. Ineffective Assistance of Trial Counsel
To prevail on an ineffective sistance of counsel claim, atp@ner must demonstrate that
the Wisconsin court’s decision was either contrtaryor based on an wasonable application of,

federal law. Williams v. Davis 301 F.3d 625, 631 (7th Cir. 2002) (applying 8 2254(d)(1)

standards). The applicable fedetaw governing ineffective ass@ice claims is set forth in

Strickland v. Washingtgm66 U.S. 668 (1984 5tricklandrequires the petitiomego show: (1) his

attorney’s performance fell below an objective standard of reasonableness; and (2) the deficier

performance caused him prejoei 466 U.S. at 687-88 (1984Kpche v. Davis291 F.3d 473, 481-

82 (7th Cir.2002)Montenegro v. United State®48 F.3d 585, 590 (7th Cir. 2001). Courts review
counsel’'s performance under the first prong deferentially, presuming reasonable judgment unles
the factual record rebuts such a presumpt®ee Strickland 466 U.S. at 689Matheney v.
Anderson 253 F.3d 1025, 1039 (7th Cir.2001).

With regard to the prejudice element, theitmeter must show that there is a reasonable
probability that, but for counsel’s errors, the tesfithe proceeding would have been differSde
Strickland 466 U.S. at 689Matheney 253 F.3d at 1039-40. If the codinds that the counsel’s
alleged deficiency did not ejudice the defendant under teecond prong, the court need not

consider the first prong of thetricklandtest.Berkey v. United State$818 F.3d 768, 772 (7th Cir.

2003).

1. Failure to Call a Rebuttal Expert

The Wisconsin Supreme Court heldState v. Jenseri47 Wis. 2d 240256, 432 N.W.2d

913, 920 (1988), that “the circuit court may allow expert witness to givan opinion about the
consistency of a complainant's behavior with thealveor of victims of thesame type of crime only
if the testimony will assist theiér of fact to understand the eeitce or to determine a fact in

issue.” Subsequently, the Wisconsin CourAppeals held that thstate may not introducéensen



evidence by way of its retained expert whea tlefendant shows a compelling need for his own
independent psychological examination unless thctim agrees toundergo an independent

examinationState v. Madayl179 Wis. 2d 346, 372, 507 N.W.2d 365, 372 (1993).

Cianciola sought an independent evaluatiothefvictim. The court granted the request but
the victim refused to undergo an independentuatain. Therefore, theoart concluded that the
state would be precluded from introducidensenevidence at trial. The court nonetheless said it
would permit Beth Young-Verkuilen (“Young-VerKan”), a psychotherapist who treated the
victim before and after the sexual assaults, tofyesabout characteristics or the behavior of” the
victim. (Tr. 3 at 10.) The coustated that if Young-Verkuilen t&sed about “characteristics or the
behavior” of the victim, tan the defense “can always call an ekpétness to rebut whatever [it]
think[s] needs to be rebutted in that evidencdthé&] expert is capablef doing that without an
examination.” (Tr. 3 at 10.)

Further, although the defense soutghpreclude “other familynembers, friends, getting up
[on the witness stand] andlking about [the victim’s] behavidsefore, during or aér, literally at
any point in relation to those allegats,” (Tr. 3 at 5), the court stated:

[Clertainly [the stad] can have people testify abojtihe victim’s] behavior both

before and after, but if th&g not offering any expert opionss [sic], then this Court

finds that . . . there is no requirement on-tte level any playing field on the part of

the defense to have an examination of this child anymore.

(Tr.3at11.)

When cross-examining the victim, Cianciola’soatey brought out the fact that the victim
continued to voluntarily go to stay with Cian@oturing the period the sexual assaults were
occurring and that she delayed repm the assaults for years. The court had previously cautioned
Cianciola that if any evidencetampting to indicate that Cianceolnd the victim had a “normal”

relationship during the period of ade would “open the door for theaB# to bring in their witness

who is treatment counselor and to combat thatesce with whatever evidence they have on that
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subject and on that issue.” (T4.at 70.) Thus, in light of Ciamla’'s cross-examination of the

victim, the prosecution sought to elicit Young-Weiten’'s expert opinioras to whether or not

delayed reporting and a continued willingnessatsociate with the peetrator were common

characteristics of sexual assault victims in gdnditae court granted therosecution’s request but

emphasized that Young-Verkuilen was permittedotfer expert conclusions only about sexual
assault victims in general and not with respechis specific victim. (Tr. 4 at 157.)

In response to the prosecutor’'s questiorwbkther it was common for children to delay
reporting a traumatic event, she responded: “Okyink that's probably more common than
immediate reporting.” (Tr. 4 at 169.) Further, whasked by the prosecutor if sometimes a victim
of abuse may still have “some affinity towarde tuspected abuser,” she responded that if it was
someone with whom the victim has a close, lotapding relationship withsuch as a parent, the
victim will “have a lot of ambivalent feelings about that relationship and sometimes the relationship
with that person is even stronger and more, wiratcall enmeshed in my field, because of the
abuse.” (Tr. 4 at 169-70.)

Cianciola’s attorney did not regstean adjournment of the triab that he would be able to
retain an expert to rebut thestimony of the prosecution’s expeth cross-examination of Young-
Verkuilen, Cianciola’s attorney questioned héoat the frequency she saw the victim and the
general nature of the help Young-Verkuilen soughprovide the victim. Ginciola’s attorney did
not attempt any cross-examination as to tHeswince of Young-Verkuilen’s expert opinions. The
cross-examination of Young-Verkuilespans less than three pageshim trial transcript. (Tr. 4 at
174-76.)

At the Machnerhearing, Cianciola presented the report of Dr. Phillip Esplin wherein Dr.
Esplin opined that there is no identifiable patterrctafd behavior that could be used as proof that

sexual abuse of a child occurreddahat there might be any numbarreasons as to why a child



might report that sexual abuse occurred long ago. (Ans. Ex. B at 28-29.) He further stated in his
report that, contrary to popularngeption, children do fabricate alas of sexual abuse. (Ans. EX.
B. at 29.)

The court of appeals determined that his trial counsel was not ineffective for failing to call
an expert because Cianciola did detmonstrate that it would have been possible to find an expert
to rebut the testimony of the pexution expert. It determinedahthe only expert testimony that
Cianciola proffered at the post-trislachnerhearing was testimony that was “entirely consistent”
with that of the prosecution expert. (Ans. Ex. E at 8.)

The conclusions set forth in Dr. Esplin’s refpare not “entirely constent” with those of
Young-Verkuilen. It might not be true rebuttalthrat Dr. Esplin takes the opposite view of Young-
Verkuilen (i.e. that delaying reporting and thetwn’s willingness to voluntarily visit Cianciola
indicates that a victim’s allegations are untrue),tbat is not to say Dr. Esplin’s conclusions were
not evidence that would have been valuable to Cianciola’s defense. Instead of rebutting Young
Verkuilen’s opinion, Dr. Esplin’s testimony wouldave attempted to neutralize the effect of
Young-Verkuilen’s testimony.

Young-Verkuilen’s testimony implies that delayed reporting and perhaps a greater affinity
for an abuser are expected bébes for a child victim of sexdaassault. Young-Verkuilen is not
equivocal with respect to a child victim’s attis towards an abuser; she does not say that some
child victims may develop whollypegative feeling towards an alkusFrom that, the jury could
draw the conclusion that because the victim ydareporting and continued to be willing to visit
Cianciola, her sexual assault allegations #méhful. Dr. Esplin would have rebutted the
prosecution’s contention that any beiwst would indicate that a sexuassault allegation is truthful.

Although the trial court spoke afefense counsel “openingetidoor” on cross-examination,

when it was setting the parameters for Youngkdéen’s testimony, (Tr. &t 157), based upon this



court’s reading of the transcript the trial court’s rling limiting the scope oéxpert testimony, (Tr.
3), the expert opinions offerdny Young-Verkuilen were never farl®sed to the prosecution. The
court precluded only expedpinions that were based upon ammination of the victim. The trial
court made clear that it would neit discussion about the victimisehavior around the time of the
assaults. Either party was entitled to call an experssist the jury irattempting to assess the
victim’s behavior.

The prosecution did so. The defense, althoughgbexplicitly informed that it would be
permitted to call an expert to respond to any evod introduced about the victim’s behavior, (Tr. 3
at 10), made no effort to retain call an expert at trial. However, the court is unable to conclude
that, by itself, it was unreasonable for defense counsabt retain its owmexpert. Rather, much of
what a defense expert would hasféered, for example that eachxsal assault victim may behave
differently, could have likelypeen elicited from Young-Verllen through cross-examination.

During the Machner hearing, Cianciola’s trial attornetestified that inhis decades of
practice, he had never hired ampert under such circumstancégcause he believes that the
effectiveness of opinions regandithe behavior of the victim

can be blunted with good cross-exantima and knowledgeable cross-examination,

and that if you have your owexpert and you put him ahe stand on that issue,

they’re also subject to cross-examinatipnthe State which will also bring out many

valid reports of sexual assaults which aceompanied by delaglaeporting, so that

it really doesn’t — it kind of balanced out. So it balances out either way, whether you

effectively cross-examine the State’s weitses or call your owand their value is

underlined by the State’s cross-examination.
(Tr. 7 at 22.)

Notwithstanding, Cianciola’s attorney chose to engage in absolutely no cross-examination of

Young-Verkuilen with respect to her expert opinioi@edTr. 4 at 174-76.) If a reasonable attorney

is reluctant to cross-examine an expert, not kngwvhat the expert may say, then the attorney

should retain its own expert as the meansafbempting to undermine the prosecution expert’s



conclusions. In the present case, defense counsel should have known that an expert on the behay
of child sex assault victims auld likely acknowledge that eachctim may behavelifferently.

During the pretrial motion hearirmggarding the defendant’s motitmconduct an evaluation of the
victim, the defense expert testii¢hat there are “no universalagreed upon set of characteristics
that sexual abuse victims display.” (Tr. 2 at 19.)

A reasonable defense attorney must make sffod to undermine thexpert opinions of a
prosecution witness. That may be accomplisheautyh either cross-examination or by calling the
defense’s own expert. In the present case, Ciansialédrney did neither, and thus the court finds
Cianciola’s attorney’s performance was unreaskmabherefore, the coumust move on to the
second prong of thé&trickland analysis and determine wheththis unreasonable performance
prejudiced Cianciola.

The case against Cianciola rested entinghpn the victim’s allgations. There was no
physical evidence or other eyewitness testimd@ianciola presented a general defense that no
abuse occurred, which the prosecution soughinttermine by introducing the victim’s allegations
of many other incidents of similar abuse. Thus, facy that indicated that it was more or less likely
that the victim was telling the truth was crucialthe case. Nonethelegdbe court is unable to
conclude that there is a reaabte probability that, but forozinsel’'s errors, t result of the
proceeding would have been different.

The case was one of credibility. The jury obviously found the victim’s testimony to be
believable and disbelieved tldefendant’s testimony. Upon rew, Young-Verkuilen’s testimony
served a comparatively minimal role in supporting ¥ictim’s credibility. It simply sought to rebut
the defense’s implication that delayed reportargl a willingness of the victim to continue to
associate with the perpetrator were behaviors incemsisvith a victim of sexual abuse. In light of

the substantial evidence of nurmes other incidents of abuse petnated by Cianciola against the



victim that was presented to the jury, the cournable to conclude thatd Cianciola’s attorney
effectively cross-examined Youngerkuilen or called his own expe and the jury was presented
with evidence that the behaviors of a child areffective in determining whether a child was
sexually abused, that the resuttuld have been any different.

Further, it is important to note that this court’s review of the decision of the court of appeals
must be highly deferential. A petitioner is reottitled to a relief under § 2254 even if the federal
court determines that the state court “appledarly established feds law erroneously or

incorrectly. Rather, that applicationust be objectely unreasonable Jackson v. Frank348 F.3d

658, 662 (7th Cir. 2003) (quotingockyer v. Andrade 538 U.S. 63 (2003) (in turn quoting

Williams v. Taylor 529 U.S. 362, 411, 409 (2000))). Although ttasirt disagrees with the court of

appeals’ statement that the conclusions set farthr. Esplin’s report were “entirely consistent”
with those of Young-Verklgn, nonetheless, the court findsaththe court ofappeals’ ultimate
conclusion that Cianciola was not denied the éffecassistance of trial counsel was not a decision
“lying well outside the boundaries permissible differences of opinionJackson348 F.3d at 662

(quotingHardaway v. Young302 F.3d 757, 762 (7th Cir. 2002)), and thus was not unreasonable.

2. Introduction of Other Acts Evidence

During his direct examination of Cianciol@janciola’s attorney questioned him at length
about his history of alcohol abugg@ianciola contends that thigas unreasonable and prejudicial.
The court of appeals determined that Cianciola’s attorney’s decision constituted a reasonable tri
strategy because emphasizing Cianciola’s treatsgttesses could be seen as casting a favorable
light upon Cianciola.

During the Machnerhearing, Cianciola’s attorney tesid that once the jury heard that
Cianciola told the police that Wwas possible that he could hasexually assdied his daughter

during an alcoholic blackout, it was important to engite Cianciola’s recovery efforts. (Tr. 7 at
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8.) Cianciola’s attorney also cadsered discussion of Cianciola’sshwry of alcohol abuse to be a
potential tactical advantage because it could denaiesto the jury that he was able to admit his
faults and was a decent person. (Tr. 7 at 8.)llyin@ianciola’s attorney chose to introduce this
evidence because Cianciola “very much wanteddcause of his pride itthat accomplishment.”
(Tr. 7 at8.)

For these reasons, it is clear to this cowat thtroduction of this @dence was a reasonable
trial strategy, and therefore the court is unablsayp that Cianciola’s attorney was unreasonable.
Thus, this court is unable say that the court @ppeals’ decision was caoaty to, or involved an
unreasonable application 8trickland or was based on an unreasonable determination of the facts
in light of the evidence presented in the estaburt proceeding, and tleéore Cianciola is not
entitled to relief on this ground.

3. Failure to Object to Etusion of Defense Witness

As discussed below, this court finds thhe exclusion of defeeswitness Julie Aslin
(“Aslin”) was a reasonable exercise of discretionthg trial court. Therefore, to the extent that
Cianciola seeks relief on the basiatthis counsel’s failure to objeasulted in a forfeiture of this
claim for later appellate revievgianciola’s contention must faiklbause he was not prejudiced by
counsel’s inaction.

4. Failure to Introduce Impeaching Evidence

Cianciola contends that hist@ney should have dall witnesses to contradict the victim’s
recount of a prior sexual assault that was intoed as other acts eviden The court of appeals
accepted Cianciola’s attorney’s explanation thatlase not to call theswitnesses because doing
so would place undue emphasis on this other incidéhbut the possibility of significant gain in

light of the fact that the testwny of these witnesses had alredden discounted by a jury, as is

11



evidenced by the fact that Cianciola was conviaédhis prior offense despite the testimony of
these witnesses.

This court concurs with the conclusion tife court of appealshat the decision of
Cianciola’s attorney was reasonable trial stratdgyerefore, this court isinable to say that the
court of appeals’ decision was contramy or involved an unreasonable applicatiorstfckland or
was based on an unreasonable determination ofathie in light of the eviehce presented in the
state court proceeding. Therefore, Ciancislaot entitled to relief on this ground.

5. Failure to Object to Prosecution Closing Argument

As discussed below, this court finds no iogmety in the prosecutor’s closing argument and
therefore, the court is unable to say that it waieasonable or prejudicifdr Cianciola’s attorney
not to object. Therefore, Cianciolanst entitled to relief on this ground.

6. Failure to Conduct Proper Voir Dire

A juror stated during voir dire that heeenage daughter hadceatly been sexually
assaulted. Cianciola’s attorney did not ask &low-up questions of this juror. During the
Machner hearing, Cianciola’s attornetestified that he saw nothinig the juror's demeanor to
indicate that she could not be impartial. Furtltayas Cianciola who wanted the juror to sit on the
jury because he felt that her having a teerdaaghter would be beneficial to him because she
would know that teenagers lie.

Based upon these explanations, this cawatnot say that Ciarala’s attorney was
ineffective. See Strickland 466 U.S. at 691 (“The reasonablsmeof counsel's actions may be
determined or substantially influenced by the ddéat's own statements or actions.”). Therefore,
this court is unable to concludieat the court of appeals’ dea@si was contrarya;, or involved an

unreasonable application 8trickland or was based on an unreasonable determination of the facts
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in light of the evidence presented in the statetgouaceeding, and thus Cianciola is not entitled to
relief on this ground.
B. Trial Court’'s Exclusion of Defense Witness

The trial court exelded the testimony of Julie Asli(fAslin”), Cianciola’s girlfriend,
because the trial court determined that Cianaimkated the sequestratiander during a phone call
with Aslin the night before the tense planned for her to testify.adiciola contends that the court
should have made an inquiry into the nature of Aslimended testimony so &3 be able to weigh
the prejudicial effect of excluding her testimony am@onsider whether aligative sanctions might
be appropriate. Cianciola contertlat by the court faitig to do so, he was denied a fair trial.

The trial court ordered that the withesseséguestered. Specifically,dtdered “they’re not
to talk about this case or any of the questimnanswers with anybodysa.” (Tr. 4 at 58.)

The record is clear that Cianciola and Aslin violated the court’'s sequestration order. (Tr. 5 at
3-14.) Cianciola and a friend of Aslin told Aslwhat had occurred in court the day before,
specifically informing Aslin of the victim’'s rg®nses to questions arlde content of opening
statements. Further, Cianciola tadglin that if she wated to say something that was beyond the
scope of a question she was asksidle testifying, she should sirypblurt out the information.

Although Cianciola’s attorney did not forityaproffer Aslin’s testimony when the trial
court was considering the appropriate remedy ferviblation of the sequestion order, the court
had nonetheless been presented with indicatidnthe nature of Aslin’s testimony. During his
opening statement, Cianciola’s attorney statedAlsiih would testify that contrary to the victim’s
allegations, there had been no bed in the room in which the victim alleged the assault occurred. (T
4 at 88.) It also appears thaetbhourt was presented with thebstance of Aslin’s testimony in a
Cianciola’s written response to a motion limine filed by the prosecutionSgeTr. 4 at 67.)

Cianciola proffered to the court of appeals Asliowd have testified that the victim infrequently

13



visited Cianciola during #hperiod the assaults were allegethawe occurred, and that with respect
to the specific incident with whicCianciola was charged, he was with the victim. (Ex. B at 16.)

It is well settled that a court, in order ¢nforce a sequestration order, may in some
circumstances exercise its discretion to disqualify an offending witBesgiolder

v. United States150 U.S. 91 (1893)aylor v. United States388 F.2d 786 (9th Cir.
1967). However, because of the availabibifyalternative sanctits to enforce the
order, and because of the constitution&lysed right of the defendant to relevant
testimony in his favorseeWashington v. Texas388 U.S. 14 (1968Braswell v.
Wainwright 463 F.2d 1148 (5th Cir. 1972), it is andrily an abuse of discretion to
disqualify a witness unless the defendantiisrcounsel have seehow cooperated in
the violation of the ordelE.g, Braswell [463 F.2d] at 1155Taylor, [388 F.2d] at
788. Here the appellant himself violated theaclorder, and we asatisfied that the
trial court permissibly enforced thpurpose of the order by disqualifying the
witness to whom appellahtad recited his testimony.

United States v. Torberd96 F.2d 154, 157-158 (9th Cir. 1974¢e alsdJnited States ex rel. Clark

v. Fike 538 F.2d 750, 757 (7th Cir. 1976) (citibpited States v. Schaefe&t99 F.2d 625 (7th Cir.

1962) (“[I]t is within the sound dcretion of the trial court tdlaw a withess who has disobeyed a
sequestration order to testify.”)

This court is unable to say that it was unreasonable for the court of appeals’ to conclude tha
the trial court’'s order precluding Aslin from tegtifg was an appropriate exercise of discretion.
Cianciola and Aslin violated & court's clear order and thubke harsh sanction of entirely
precluding Aslin from testifying wareasonable. Further, Ciancidias failed to demonstrate that
Aslin’s testimony would have been consequentidtably, although the matters that Aslin was
supposed to testify about, for exale the frequency otfhe victim’s visits and the layout of the
room where the assault occurredrevall matters that Cianciolaald have testified about, he did
not. Therefore, this court is unable to conclude that the court of appeals’ decision was contrary to
or involved an unreasonable applion of clearly established fadd law, as determined by the
Supreme Court of the United States, or was baseg@in unreasonable determination of the facts in
light of the evidence presentedtime state court proceeding, and tl@ianciola is not entitled to

relief on this ground.
14



C. Trial Court’s Requirement of Expert Testimony as Foundation

The trial court refused to permit Cianciola to present the testimony of numerous witnesses
that he had a “normal” relationship with thectun during the time period of the alleged abuse.
Cianciola contended that it was common knowledgepbegons generally do natant to be around
the person who is abusing them. (Tr. 4 at 6Bius, Cianciola sought to introduce evidence from
numerous witnesses that the victim continuedsagtuntarily associate h Cianciola during the
period the abuse occurred. Theudodetermined that how a Wim normally responds to sexual
abuse is not a matter within the common knowledfgurors, and thu€ianciola must present
expert testimony to lay the prapundation for the withesset@stimony. (Tr. 4 at 69.)

“Generally, . . . the admissiltyy of evidence is a matter state law and unless there is a
resultant denial of fundamental fairness oe tbenial of a specificconstitutional right, no
constitutional issue is involvedGross v. Greer773 F.2d 116, 119 (7th Cir. 1985) (quotidgited

States ex rel. Harris v. lllingigl57 F.2d 191, 198 (7th Cir. 1972)).

[E]videntiary questions are not subject neview by a federal court in a habeas
corpus proceeding by a state prier unless there is an araf such magnitude as to
deny fundamental fairness. . . . In this afedgeral courts must proceed with caution.
... To hold otherwise would put federal dsuin the role of reviewing courts over
the courts of the states even whercaoostitutional errors have been made.

Id. (quotingUnited States ex rel. Bibbs v. Twomeéy06 F.2d 1220 (7tRir. 1974); citingSpencer

v. Texas 385 U.S. 554 (1967Y.S. ex rel. Clark v. Fike538 F.2d 750, 757 {7 Cir. 1976));see

alsoMarshall v. Lonberged59 U.S. 422, 438 n.6 (1983).

The trial court’s decision waa reasonable exercise of itsclietion. Thiscourt finds no
error and certainly none that could potentially tisehe level of a deniadf fundamental fairness.
Therefore, this court is unable to conclude tihat court of appeals’ deston was contrary to, or
involved an unreasonable application of clearlyalelished federal law, as determined by the

Supreme Court of the United States, or was basea@h unreasonable determination of the facts in
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light of the evidence presentedtime state court proceeding, and tl@ianciola is not entitled to
relief on this ground.
D. Double Jeopardy

Cianciola contends that his sentence vedathe Double Jeopardy clause of the Fifth
Amendment because the court considered his ctomifor similar conducin Milwaukee County
when fixing the sentence and likewise, thelWdiukee County court considered the Outagamie
County allegations when fixing its sentence.

On October 9, 2001, Cianciola was convictedrio§t Degree Sexual Assault in Milwaukee
County Circuit Court, and he was serted on December 4, 2001 to 12 years in priee
Milwaukee County Circuit Court Ga No. 2001CF3069, available fatp://wcca.wicourts.gav
Cianciola contends that the court took into constitamathe allegations ofbuse occurring in
Outagamie County when determining the sentence.

Cianciola was then convicted of the chargechallenges here in Outagamie County Circuit
Court on April 17, 2002 and sentenced on Rfy 2002. (Ans. Ex. A.) At sentencing, Cianciola
contends the court took into consideration Cianciola’s ctiovidn Milwaukee County Circuit
Court for similar conduct, as well as the numenausharged allegations of abuse, when imposing a
15 year sentence consecutive to the MilwaukeanB/ sentence. The court has not been provided
with a transcript of either sentencing hearingwewer, the transcript is not necessary; the court
shall accept Cianciola’s reggentations as true.

Although Cianciola was convictetivice of the same criminal offense, i.e. First Degree
Sexual Assault of a Child, Wis. Stat. § 948.02(ayplving the same victim, he was not subjected
to double jeopardy. Each incident of sexual abuae a distinct crime for which Cianciola could
have been prosecuted and seoéeh Further, in fixing a sentem, a court may appropriately

consider as an aggravating factor that the crime peat of a larger pattern of abuse. The Supreme
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Court has specifically “rejecteddltlaim that double jeopardy pciples bar a later prosecution or
punishment for criminal activity where that activitgs been considered at sentencing for a separate

crime.” Witte v. United States515 U.S. 389, 398 (1995) (citingyilliams v. Oklahoma 358 U.S.

576 (1959)). Therefore, this cous unable to conclude that tlwurt of appeals’ decision was
contrary to, or involved an unreasonable appion of clearly established federal law, as
determined by the Supreme Court of theitebh States, or was based on an unreasonable
determination of the facts in liglaf the evidence presented irethtate court proceeding, and thus
Cianciola is not entitled to relief on this ground.
E. Prosecutor’s Closing Argument

Cianciola contends that thgrosecutor’s closing argument svamproper because it “was
dedicated to demoralizing the defendant.” (Dodket 2 at 11.) The court of appeals stated: “The
prosecutor’s closing argument constituted a reasonable comment on [Cianciola’s] credibility. The
prosecutor referred to [Cianciola] as alcoholic and a liar, and hegued that adverse inferences
should be drawn by [Cianciola’s] violation ofettsequestration order.” €hcourt continued that
evidence of alcoholism was relevant because tttaviestified she could smell alcohol during the
assaults, that Cianciola admitted it might be poeditsht he committed the crime if he had blacked
out as a result of intoxication, and the officer whierviewed Cianciola té$ied that he smelled
alcohol on Cianciola’s breath. (Ans. Ex. E at 4-5.) Further, Cianciola’s violation of the sequestration
order reflected upon Cianciola’s credibility becausevas an effort to obstruct justice that
evidenced a guilty mind. (Ans. Ex. E at 5.) The court concluded, “The prosecutor’s unflattering
characterizations of [Ciancidlgrovide no basis for revershlecause they are supported by a
reasonable view of the ewddce. (Ans. Ex. E at 5.)

The leading Supreme Court decision ¢ime question whether prosecutorial

misconduct is so egregious that a new trial is required, as a matter of constitutional

law, is Darden v. Wainwright477 U.S. 168 (1986). IDarden the Court set forth
six factors that shdd be considered in deciding this question: (1) whether the
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prosecutor misstated the evidence, (2) Wwaethe remarks implicate specific rights

of the accused, (3) whether the defensetéavithe response, (4) the trial court's

instructions, (5) the weight of the idence against the defendant, and (6) the
defendant's opportunity to rebut. 477 U.S. at 181-82.

Howard v. Gramley225 F.3d 784, 793 (7th Cir. 2000). Evemiflefendant is able to demonstrate

that multiple of theDardenfactors cut in his favera finding of prosecut@l misconduct does not
automatically follow.d. Rather, the most important factor is the weight of the evidence against the
defendantld.

This court has reviewed the entire transcmof the prosecutors’ closing argument and
rebuttal and it does not find thathear prosecutor’'s comments ssed the line to bmappropriate.
With respect to the statementatiCianciola specifically challeeg, the court finds all of these
statements were appropriate characterizataoms arguments based uptire evidence adduced at

trial. Therefore, it is unneceggafor the court to consider theardenfactors. Having concluded

that the prosecutors’ argument amethuttal were not improper, thiswo is unable to conclude that
the court of appeals’ decision sv@ontrary to, or involved an weasonable applitian of clearly
established federal law, as determined by the é&n@rCourt of the United States, or was based on
an unreasonable determination of the facts ghtliof the evidence presented in the state court
proceeding, and thus Cianciolanist entitled to relief on this ground.

IT ISTHEREFORE ORDERED that Cianciola’s petition foa writ of habeas corpus is
denied. The Clerk shall enter judgment accordingly.

Dated at Milwaukee, Wisconsin tHidth day of February, 2009.

s/AARON E. GOODSTEIN
U.S.MagistrateJudge
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