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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

DEWITT WEBSTER,
Plaintiff,
V. Case No. 08-C-481
MILWAUKEE COUNTY,

Defendant.

DECISION AND ORDER DENYING THE PARTIES’
MOTIONS FOR SUMMARY JUDGMENT

|. PROCEDURAL AND FACTUAL HISTORY

Dewitt Webster (“Webster”) was terminatedrr his position with Milwaukee County as a
Highway Maintenance Worker | on September 26, 2(D6cket No. 22 at 2.) This termination was
the culmination of a lengthy progssive discipline against Wehster what the Milwaukee County
Personnel Review Board (“PRB”) determined wérs repeated failures to comply with the
County’s attendance policy. THest relevant insince occurred onude 30, 2005, for which
Webster was counseled. (Dockdb. 26-39 at 14.) Webster reeed a warning for a second
allegedly unauthorized absence occurringJoiy 7, 2005. (Docket No. 26-39 at 15.) A third
allegedly unauthorized absence on October 26, 2886lted in Webster being issued a written
reprimand. (Docket No. 26-39 at 15-16.) When Ddter again was absent allegedly without
authorization on December 29, 2005, he was swggkfor one day. (Docket No. 26-39 at 16.) A
three-day suspension resulted from Webster's fiteged unauthorized absence on February 22,

2006. (Docket No. 26-39 at 16.) Webster's gélély unauthorized alence on March 29, 2006
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resulted in a five-day suspension, (Docket R®-39 at 16-17), and a telay suspension resulted
from Webster's seventh allegedly unauthoriabdence on April 3, 2006, (Docket No. 26-39 at 17).
Finally, on April 5, 2006, when Webster was agallegedly absent without proper authorization
for the eighth time, Webster was suspendeddpey termination. (Docket No. 26-39 at 17-18.)
Webster challenged his termination with theBPand he appeared at a PRB hearing with two
attorneys. (Docket No. 22 at 4.) Following tpeesentation of evidence, which included the
testimony and cross-examination wfitnesses, the PRB issuemritten findings of fact and
conclusions of law sustaining Webstetesmination, (Docket No. 25-1, 25-2.)

However, what is crucial to this disputadais the reason why this federal lawsuit was
commenced is the fact that, prior to eachtlése alleged absences, Webster had requested
intermittent leave under the Fdynand Medical Leave Act (“FMLA”) of 1993, 29 U.S.C. § 26&1
seq., in order to care for his seriously ill dawgh (Docket No. 1.) Odanuary 16, 2005, Webster
submitted a request for intermittent FMLA leave between February 16, 2005 and December 31
2005, which Webster alleges was approved by thety. (Docket No. 22 at 2.) On January 30,
2006, Webster again submitted a request for intermittent FMLA leave between February 1, 200¢
and December 31, 2006, which he again allegesaaoved by the county. (Docket No. 22 at 2.)

Both parties have movedrfegummary judgment. (Dockétos. 23, 26.) The pleadings on
these motions are closed and the matters are ready for resolution.

[Il. SUMMARY JUDGMENT STANDARD

A motion for summary judgment will be grantadten there are no genuine issues as to
material fact and the movant éstitled to judgment as a matterlafv. Fed. R. Civ. P. 56(c). As
provided under Rule 56(c), only “genuine” issues of “material” fact will defeat an otherwise

“proper” motion for summary judgmenCelotex Corp. v. Catrett477 U.S. 317, 322 (1986).

Material facts are those facts wh, under the governing substamtilaw, might affect the outcome



of the suit. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A dispute of such material

facts is “genuine” if the evidends such that a reasonable trierfatt could find in favor of the
nonmoving partyld.
The movant bears the burden to establishttieae is no genuine isswé material fact and

that he or she is entitled to judgment as a matter of law. Fed. R. Civ. P AB¢kes v. S.H. Kress

& Co., 398 U.S. 144, 159 (19703ee alscCelotex Corp. 477 U.S. at 323. The moving party

satisfies its burden by demonstratifthat there is an absenceesidence to support the nonmoving
party’s case.Celotex Corp.477 U.S. at 325. Any doubt as t@ thxistence of a genuine issue for
trial is resolved against the moving payderson 477 U.S. at 255Cain v. Lane857 F.2d 1139,

1142 (7th Cir. 1988)Spring v. Sheboygan Area School Di€65 F.2d 883, 886 (7th Cir. 1989).

Further, “on summary judgment, a court can neithake a credibility determination nor choose

between competing interest§arsha v. Sears, Roebuck & C&F.3d 1035, 1041 (7th Cir. 1993).

If the moving party meets its burden, the nowing party then has the burden to present

specific facts showing that there dsgenuine issue of material fabatsushita Elec. Indus. Co.,

Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986).

. MILWAUKEE COUNTY’S MOTI ON FOR SUMMARY JUDGMENT

Milwaukee County contends that summary juéginin its favor is appropriate because all
of Webster’s claims are barred by the doctrinégssfie preclusion. Specifically, Milwaukee County
contends that the propriety @febster’s termination was alreadgjudicated by the quasi-judicial
PRB, and Webster is simply seeking to re-litighta issue in this cour(Docket No. 24 at 11.)

The preclusion doctrines have confused gdimars of law studentsral attorneys, and often
perplexed the courts. Contributing to much of #tonfusion surrounding ése doctrines is that
“varying and, at times, seemingly conflicting termogy” has frequently been used in discussing

these doctrinedMigra v. Warren City School Dist. Bd. of Educatjot65 U.S. 75, 77 n.1 (1984).




Generally speaking, there are two separate doctritésh control the preclusive effect a former
adjudication should receive: isswpreclusion and claim preclusioBoth of these doctrines fall

under the broad heading of res judicéfiigra v. Warren City School Dist. Bd. of Educatjot65

U.S. 75, 77 (1984), although there are many instancesavthe term res judicata has been utilized

to refer to only claim preclusiosee, e.g.McDonald v. West Branch66 U.S. 284, 287 (1984).

Similarly, issue preclusion has often gone by #fiernative name of dateral estoppel. The
Wisconsin Supreme Court, following the lead of the Restatement (Second) of Judgments, ha
adopted the phrases issue predasand claim preclusion as tipeeferred termso replace the
antiguated phrases collateral estoppel and res jadjaditen used to refer gnto claim preclusion).

SeeKruckenberg v. Harvey2005 WI 43, 118 n. 11, 279 Wis. 2d 520; 694 N.W.2d 879 (citing

Sopha v. Owens-Corning Fiberglas Co280 Wis. 2d 212, 232, 604.W.2d 627, 636 (1999) in

turn citingNorthern States Power Co. v. BughB89 Wis. 2d 541, 550, 525 N.W.2d 723 (1995)).

Issue preclusion addresses the effect ofia pudgment on the ability to re-litigate
an identical issue of law dact in a subsequent actiddorthern States Power Co. v.
Bugher 189 Wis. 2d 541, 550-51, 525 N.W.2d 7¢®95). In order for issue
preclusion to be a potential limit on subsequgig@ation, the question of fact or law
that is sought to be precluded actuallystiiave been litigated in a previous action
and be necessary to the judgmérawn of Delafield v. Winkelman2004 WI 17,
P34, 269 Wis. 2d 109, 675 N.W.2d 4Michelle T. v. Crozier 173 Wis. 2d 681,
687, 495 N.W.2d 327 (1993). If thesue actually has beetidgated and is necessary
to the judgment, the circuitourt must then conduct a fagss analysis to determine
whether it is fundamentally fair to enggl issue preclusion given the circumstances
of the particular case at hariehige K.B. [v. Steven G.B.P26 Wis. 2d [210,] 220-
21[, 594 N.W.2d 370, 375] [(1999)]. For this aysas$, the circuit court considers any
of the following factors that arrelevant to its decisiofil) whether the party against
whom preclusion is sought could haveaibéd review of the judgment; (2) whether
the question is one of law that involves tdistinct claims or intervening contextual
shifts in the law; (3) whether there are apbe significant differences in the quality
or extensiveness of the two proceedirggech that relitigation of the issue is
warranted; (4) whether the burden of pessoia has shifted such that the party
seeking preclusion had a lower burden ofspasion in the first trial than in the
second; and (5) whether matters of pubplidicy or individual circumstances would
render the application of issue preclusfandamentally unfair, including whether
the party against whom preclusion isught had an inadeqiga opportunity or
incentive to obtain a full and fair adjudication of the issue in the initial litigation.
Michelle T, 173 Wis. 2d at 688-89 (citing Raggment (Second) of Judgments § 28
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(1980)). Some of these factoare decided as questiondaW, e.g., factors 1, 2 and
4. Paige K.B, 226 Wis. 2d at 223-24. Other factorequire the circuit court to
exercise its discretion, for example, factors 3 arid.mat 225.

Mrozek v. Intra Fin. Corp2005 WI 73, 17, 281 Wis. 2d 448, 699 N.W.2d 54.

Thus, in order to conclude that issue prednsbars the plaintiff's claim in the present
action, the court must answer all the following questions in & affirmative. First, under the
FMLA, may prior administrative agency decisiongelar subsequent litigation of an FMLA claim
under the doctrine of issue presilon? Second, was the issue actubiigated and necessary to the
judgment? Third, is the applicationigssue preclusion fundamentally fair?

A. Issue Preclusion and the FMLA

Whether prior administrative proceedings skobé given preclusive effect in subsequent
FMLA litigation is a question that has not been dosiwely determined by any court that binds the

decisions of this court. The partiesnparily rely upon the Second Circuit caseKkafsakow v. New

Rochelle Radiology Assocs., P,@74 F.3d 706 (2d Cir. 2001). Inaihcase, the court recognized

that the doctrine of issue ptesion may bar a litigant from 4l@igating an issue that was
determined in a state administrative proceedihgat 729.
Although certain federal laws such as Titlel ¥kpressly state the weight that should be

afforded state agency decisiorsge Univ. of Tenn. v. Elliott 478 U.S. 788, 795 (1986), thus

indicating that these decisions stobubt be afforded preclusivédfect, the FMLA contains no such
language Kosakow 274 F.3d at 728. When a federal law fails to explicitly state the weight that
should be afforded a prior agency determinattmurts may find that Congress implicitly intended
to deny state agency dsitins preclusive effectd. at 729. For example, ithe context of claims
under the Age Discrimination in Employment tAC€ADEA”), the Supreme Court held that
Congress’ requirement that complainants first detepproceedings under state law before turning

to federal court implied that did not intend those pricstate proceedings to be given preclusive



effect in a subsequent federal cdse (citing Astoria Fed. Sav. & Loan v. Solimind01 U.S. 104

(1991)). On the other hand, in the contextlaims brought under § 1983, the Supreme Court held
that since Congress did not eitheplicitly or explicitly seek tolimit the weight given to state
administrative decisions, the decisions of a statei@dtrative agency acting in a judicial capacity
could be given preclusive effetd. at 728 (citingglliott, 478 U.S. at 798-99).

The Second Circuit noted, “The FMLA contains no provision dgaWith prior state
administrative actions.Id. at 729. Additionally, unlike the ADE, “there is no indication of a
Congressional intent anywre in the FMLA to limit the precluge effect of state administrative
agency factual determinationgd. Thus, the court could not detively say that Congress intended
to limit the role that a state’s administrative agies findings would be afforded in a subsequent
claim under the FMLAId. TheKosakowcourt then turned to statendo govern the application of
issue preclusion.

The court has not identified any court thas liisagreed with theeSond Circuit and held
that a prior administrative proceeding should neveafierded preclusive effect in a subsequent
FMLA claim. Rather, courts thdtave addressed the questiontlod preclusive effect of a prior
administrative decision in amaous contexts tend tekip the question ofvhether the FMLA

imposes any limitation upon the use of prior decisi@e®, e.g.Perry v. Am. Airlines, InG.405 F.

Supp. 2d 700, 707 (E.D. Va. 2005) (rejecting claim @sde preclusion arguents because union
member’'s FMLA claim could not have been &dtied before the Adjustment Board and facts
central to FMLA claim werenot necessarily determined by the Adjustment Bodbd)away v.
Ferrante 2003 U.S. Dist. LEXIS 23468 (D. Minn. Dec. 9, 2003) (refusing to give preclusive effect
to an arbitrator’s decision that the employeslaied the FMLA because this decision was beyond

the arbitrator’s authority underdlcollective bargaining agreemerfghtab v. Greate Bay Hotel &

Casino, Inc.173 F. Supp. 2d 255, 262 (D.N.J. 2001) (rejecting issue preclusion defense because, il




part, the arbitrator's decisiowas limited to narrow contractuagsues and was not judicially

confirmed); Slaughter v. AmericamBldg. Maintenance Cp.64 F. Supp. 2d 319, 331 (S.D.N.Y.

1999) (rejecting issue preclusionfelese because arbitrator’'s decision was limited to deciding
issues under collective bargaining agreement;€iaployer can certainly run afoul of the FMLA
without also violating such an agreement”)thdugh some authority suggsghat a decision of a
state administrative authority should be afforakiflerent weight than @t of an arbitratorsee

Johnson v. University of Wisconsin-Milwauke#83 F.2d 59 (7th Cir. 1986), the court finds this

distinction insignificant for present purposes.

A court’s decision to forego any discussiof the whether the FMLA imposes any
limitations upon the application pfior administrative decision mighbt necessarily imply that the
courts found no such limitation in hg of the fact that in all theases cited above the courts found

other reasons why preclosi did not apply. Howevein at least one cas&grafin v. Connecticut

2005 U.S. Dist. LEXIS 3603, 26-27 (D. Conn. Mar. 9, 20@5¢ourt concluded #t an arbitrator’s
prior unfavorable decision undercallective bargaining agreemedid bar the plaintiffs FMLA
claim because, in the court’s view, the plaintifflsoice to arbitrate heraim waived her right to
bring a federal actiorid. at *32. Although citindgosakowfor a different point of law, the court did
not address the question of whet®ngress explicitly or implicithstated in the FMLA that prior
administrative decisions should rim given preclusive effect.

Therefore, based upon this court’s review of the related case law, and specifically, the
analysis set forth by the court Kosakow this court shares the pqwach taken by the Second
Circuit and concludes that the factual determams of state administrative agencies may be
afforded preclusive effect in a subsequentnelainder the FMLA. Thus, this court must look to
Wisconsin’s law regarding issupreclusion to determine whetr the PRB’s conclusion that

Webster violated the county’s attendance popegcludes him from bmniging his present FMLA



claim. SeeKosakow 274 F.3d at 729 (citinMarrese v. Am. Acad. of Orthopaedic Surgectizd

U.S. 373, 381-82 (1985)).
B. Application of Issue Preclusion
The PRB is authorized under state laws amginty ordinances to adjudicate matters that

relate to the discipline andischarge of county employeé&State ex rel. Milwaukee County Pers.

Review Bd. v. Clarke2006 WI App 186, 134, 296 Wis. 2d 210, 723 N.W.2d 141. Although the

decision of the PRB is considered final, Wis. S§63.10(2), “[i]t is well established in this state

that where there are no statutory provisions forgatlreview, the action od board or commission

may be reviewed by way of certiorariState ex rel. lushewitz WMilwaukee County Personnel

Review Bd, 176 Wis. 2d 706, 710 (Wis. 1993) (quotiBtate ex rel. Johnson v. Cadp Wis. 2d

540, 549-50, 185 N.W.2d 306 (1971) in turn citiState ex rel. Kaczkowski v. Fire & Police

Comm 33 Wis. 2d 488, 501, 148 N.W.2d 44 (1968pe alsdVis. Stat. § 68.13.

Certiorari review of a decision of an adnstrative agency is limited to questions of
law and addresses the following issues:

(1) Whether the board kewithin its jurisdiction;
(2) Whether the board proceededaocorrect theory of the law;

(3) Whether the board's action was adry, oppressive, or unreasonable and
represented its willred not its judgment; and

(4) Whether the evidence was such that it might reasonably make the order or
determination in question.

Gentilli v. Bd. of the Police & Fire Comm.rg004 WI 60, 119, 272 Wis. 2d 1, 680 N.W.2d 335.

In Wilhelm v. County of Milwaukee325 F.3d 843, 845 (7th CR003), the Seventh Circuit

relied upon Hanlon v. Town of MiltgrP000 WI 61, 612 N.W.2d 44, 4335 Wis. 2d 597, to hold

claim preclusion did not bar a former Milwaag County employee’s § 1983 claim simply because
he did not raise his § 1983 claim in the certiopgoceeding circuit court following the PRB'’s

refusal to hear his challenge his termination. Quotinglanlon the court emphasized the limited
8



nature of a certiorari proceedimnd the fact that a § 1983 actwould not have been brought in a
certiorari proceedingVilhelm, 325 F.3d at 846.

Relying upon these cases, the Habe J.P. Stadtmueller held iKearney v. Milwaukee

County, 2006 U.S. Dist. LEXIS 79527 (E.D. Wis. D80, 2006), that issupreclusion likewise
does not apply to PRB and subgenqt certiorari proceedingid. at *17. InKearney Milwaukee
County sought to bar a Milwaukee County Sherifdsputy’s claims that he was terminated in
violation of Title VII and 8 1983 because the demisto terminate the plaintiff had already been
upheld by the PRB, and the PRB’s decision was ldphg the state cirgticourt upon certiorari
review. Judge Stadtmueller alternatively held that plaintiff's Title VIl and § 1983 claims were
not barred under the doctrine of issue preclusesabse the plaintiff did not actually litigate these
issues during the PRB or certiorari proceeditgisat *17.

Webster urges the court to adopt Judge Stadtmueller’'s conclusieammeythat issue
preclusion will never apply to a decision of thRB? (Docket No. 38 at 7-11), while the defendant
contends thalKearneyis distinguishable becaa it dealt with Title Viland § 1983 claims whereas
the present action alleges violations of the FMI{IBocket No. 52 at 9). Additionally, the defendant
points out that contrary to Wster’'s erroneous referencese€Docket No. 38 at 9Kearneyis the
decision of the district courtnd not a decision of the Seventh Circuit Court of Appeals, which
would be binding upon this court. (Docket No. 52 at 10.)

The PRB repeatedly referred to the FMLAit® Findings of Fact, Conclusions of Law, and

Order. (Docket No. 25-1, 25-2.) At certain times, it appears as if the PRB attempted to interpret the

requirements of the FMLA, for example when dissing whether prior approval of an absence was
required, (Docket No. 25-2 at 9), when FMLA leave must be grantedkéDbio. 25-2 at 10), and
when a medical excuse is required, (Docket [85-2 at 9). The PRB also found that certain

absences did not qualify as FMLA leave, (Ddcké. 25-2 at 10), and rejected claims that



Webster’'s supervisors were didanng him in retaliation for hisexercise of his FMLA rights.
(Docket No. 25-2 at 13.)
Despite these isolated passages, as the PRBislusions of Law, (Docket No. 25-2 at 15-
16), make clear, the PRB’s task was veayrow. Each conclusion states that
the Board concluded that the evidence wasficient that DeWitt Webster violated
Rule VII, Section 4(1) of the Civil Service Rules for Milwaukee County government,
paragraphs, “(1) Refusing or failing to compvith department work rules, policies
or procedures; (0) Unexcused, unauthorized or excessive absence; and (X)
Interference with department wolllbw or department procedures.”
(Docket No. 25-2 at 15-16.) The PRB never referrethéeoFMLA in its conclusions of law. Thus,
the only issue before the PRB, and therefoeeatly issue the PRB decided, was whether Webster

violated Milwaukee County’s Civil Service Rule$he question before this court is whether

Milwaukee County violated thFMLA, and this issue was not decided by the PRB.

Further, there is absolutely no indication that the PRB had any authority to adjudicate a

FMLA claim of the nature Webster presents here. All indications are that the PRB'’s role was

limited to resolving disputes related to alleged violations of the county’s Civil Service Rules.

Phrasing this issue differently, the PRB’s cosmua that Webster violatl the county’s Civil
Service Rules does not precludignaing that Milwaukee County viated the FMLA; a finding that
a worker violated workplace rules does not mean those rules comportedith the requirements
of the FMLA. SeeSlaughter 64 F. Supp. 2d at 331. Thus, theud concludes that Webster's
FMLA claim was not actually ligated in a previous action, nams it necessary to the PRB’s
judgment. Therefore, the county’s argument ftis first element of the issue preclusion test.

For the sake of completeness, the coudllshriefly discuss thefundamental fairness
element and explain why the county’s failure to $atisis element providean additional reason as
to why the PRB’s decision shouttt be given preclusive effedn the PRB hearing, the county

bore the burden to demonstrate by a preponderantte afvidence that the allegations were true,

10



(Docket No. 25-3 at 11), and thus this factorighe on the county’s side in favor of giving the
PRB’s decision preclusive effect. Additional fatke&t weigh on the side of preclusion are that
Webster was represented by counsel at the R&@ing and that Webster was afforded a live
hearing for which he was able to subpoena w#Be to testify, taross-examine witnesses called
by the county, and to submit exhibits, (Docket No. 25-3 at 10).

However, although the PRB proceedings afford an employee greater procedural and
substantive rights than are oftafforded employees in adminidtixee hearings, these rights were
far short than those that a litigant receives investat. For example, there is no indication that
Webster was afforded the opportunity to conduetr@al discovery in ordeto uncover evidence
necessary to support his claims. Additionally, theyguadlicial review available to Webster was by
way of certiorari, a review that wastexmely limited and highly deferential.

But most significantly, application of issupreclusion would be fundamentally unfair
because the scope of the PRB hearing was hintitethe narrow question of whether Webster
violated the county’s Civil Service Rules. Welssted no incentive to fully litigate his present
FMLA claim before the PRB because there isimdication that the PRBad the authority to
adjudicate such claims, much less award Webster thecfype of relief that is available to him in
the present action.

IV. WEBSTER’'S MOTION FOR SUMMARY JUDGMENT

The parties agree that a piaif alleging that an employer interfered with his rights under
the FMLA, see29 U.S.C. § 2615(a), must prove five etats, (Docket Nos. 26-40 at 10; 45 at 5):

(1) he is an *“eligible employee,” 29 8IC. § 2611(2); (2) the defendant is an

“employer,” 29 U.S.C. § 2611(4); (3) the ployee was entitled to leave under the

FMLA, 29 U.S.C. § 2612(a)(1); (4) the ployee gave the employer notice of his

intention to take leave?9 U.S.C. § 2612(e)(1); and (5) the employer denied the

employee FMLA benefits to which he was entitled.

Cavin v. Honda of Am. Mfq.346 F.3d 713, 719 (6th Cir. 2003).

11



The defendant contends that there are numerous disputes of material fact regarding whethe
Webster gave Milwaukee County natiof his intent to take leavand thus summary judgment in
favor of Webster is inappropriatéDocket No. 45 at 5.) The FMLPequires that an employee give
an employer 30 days notice of areintion to take leave if the neéal leave is foreseeable. If the
need for leave is not foreseeable, employees praside notice as soon as is practicable. 29 U.S.C.

8§ 2612(e)(2)(B);see alsa?9 C.F.R. § 825.303(a). Whether wetiwas provided as soon as was

practicable presents a question of f&rice v. City of Fort Waynell7 F.3d 1022, 1026 (7th Cir.

1997).

The FMLA establishes a floor for an employeeights; an employer is free to be more
generous by, for example, offering greater periofdeeave or more lax notification requirements.
Webster contends that the county’s FMLA policguiged only thaan employee niy the county
of leave within two working days after returgimo work. (Docket No. 26-40 at 13-14.) Although
there is evidence that Webster did not request leatieafter he was expected to begin his shift,
because Webster's leave requests were alwagiinw?2 days of his return to work, Webster
contends he complied with the county’s polidherefore, Webster argues that the undisputed
evidence demonstrates that hemtitled to summary judgment.

The defendant disagrees with Webster’s intégpien of its leave patly and contends that
notification within two days of returning to woik permissible only if earlier notice is not possible
due to an emergency. (Docket No. 48-1 at f[RBwaukee County’s FMLAleave policy states:

In the event of an emergency, you must notify both your immediate supervisor and

the Human Resources/Payroll designee as asqossible prior to the leave. If it is

not possible to make such notification priorthis leave, notification must be made

within two working days of your returto work. Leave time will not be approved

until all required documentation (both P&tand Part C) has been received by

Human Resources/Payroll.

(Docket No. 26-22 at 9.)

12



Webster seemingly interprets the phrase, “If it is not possible to make such notification prior
to this leave, . . . ” as apphg to notificaion before thestart of any leave. Thus, under Webster’'s
interpretation of the county’eave policy, one might construet scenario in which a county
employee was in a car accident on the waywtok and required extensive medical leave to
recuperate. Would such an employee be excirged reporting to workor even contacting his
employer for up to a maximum of 12 weeks provideddupiests leave withiad days of returning to
work? As long as the leave was otherwise autlkedribecause he could not notify the county of the
need for leave before leave was needed, the 12 weeks spent recuperating and incommunicado m
be excused irrespective of whet the employee could have regted leave far sooner. Taking
Webster’s interpretation to its logical conclusionpegtently absurd and wholly inconsistent with
FMLA regulations.

The only reasonable interpretati of this phrase is that tiication within two days of
returning to work is permissiblenly if it is not feasible tgrovide earlier notice prior to themd of
the leave. Thus, when an employee is not &bleequest leave before the employee must miss
work, the employee must request leave as soonsssble, but in no event will such requests be
accepted if made more than 2 days after the @yepl has returned to work. This understanding is
wholly consistent with current FMLA regulans which repeatedly discuss an employee’s
obligation to notify an employer dhe need for leavéas soon as practicablender the facts and
circumstances of the particulease.” 29 C.F.R. § 825.303(a).

Webster also contends that when an ewyg® is requesting FMLAeave, the county is
prohibited from terminating an employee for failimgcomply with the ounty’s general attendance
policy and specifically its requireme that notice alway$®¥e given prior to tb start of a shift.
(Docket No. 26-40 at 12-14.) In supporttbfs contention, Webster relies upGavin where the

Sixth Circuit held “that employers cannot deny [EMleave on grounds that an employee failed to

13



comply with internal procedures.” Although Cawuliligently called hissmployer every day that
medical leave was necessary, contrary to the &mepk policies, Cavin di not notify the “Leave
Coordination Department.” Relying predominanijyon FMLA regulations inféect at the time, the
court inCavinrejected the Seventh and Te@ircuit’s interpretations on the FMLA and held that a
violation of an employer’s leave notification procedures could not form the basis for denying an

employee leave. 346 F.3d at 721-22 (citiegvis v. Holsum of Fort Wayne, In@278 F.3d 706 (7th

Cir. 2002); Holmes v. Boeing C0.1999 U.S. App. LEXIS 377 (10th Cir. Jan. 12, 1999)

(unpublished)).
Unlike the Sixth Circuit, thigourt is bound to follow the destons of the Seventh Circuit

and thusLewis, not Cavin is the precedent that must guidéstbourt’'s decision. Moreover, the

Sixth Circuit’'s interpretation of the FMLA and itslated regulations vgaarguably overruled by a
subsequent amendment to the FMLA regulatiofse current regulationsegarding notice for
unforeseeable leave state:

When the need for leave is not foreddeaan employee must comply with the
employer's usual and customary notice anacedural requirements for requesting
leave, absent unusual circumstances. For example, an employer may require
employees to call a designated numberaospecific individual to request leave.
However, if an employee requires emergemezdical treatment, har she would not

be required to follow the call-in procedurgtil his or her condition is stabilized and
he or she has access to, asdable to use, a phone.nSlarly, in the case of an
emergency requiring leave because dtMLA-qualifying reason, written advance
notice pursuant to an employer's interndés and procedures may not be required
when FMLA leave is involved. If an employee does not comply with the employer's
usual notice and procedural requiremeats] no unusual circumstances justify the
failure to comply, FMLA-protectettave may be delayed or denied.

29 C.F.R. 825.303(c). Thus, in coatention of the holding of & Sixth Circuit, the Labor
Department has subsequently ruled that an eyepls leave request may be delayed or denied
simply because of the employee’s failure to chympith the employer’s internal procedures,

provided “no unusual circumstancestjty the failure to comply.”
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The FMLA current regulations b provide the following examglthat is relevant to the
guestion of the promptness of nottbat is required under the Act.

[I]f an employee’s child has a severe asthma attack and the employee takes the child

to the emergency room, the employee would not be required to leave his or her child

in order to report the absence while tttald is receiving emergency treatment.

However, if the child's asthma attaclqué&ed only the use ddin inhaler at home

followed by a period of rest, the employee would be expected to call the employer

promptly after ensuring the child has used the inhaler.
29 C.F.R. § 825.303(a).

However, these revised rules became effective only on November 17, 2008. 73 F.R. 67934
68099. The parties do not address what relevance the amended rules should have upon this ca
which involves events that occurred in 2005 a80686. Nonetheless, the question is inconsequential

because during 2005 and 2006, the rule in the Seventh Circuit was consistent with the standar

articulated in the amended rul&ge, e.q.Lewis, 278 F.3d at 710.

In Lewis, 278 F.3d 706, the Seventh Circuit held twatmployer did not violate the FMLA
by discharging an employer for her failure tomgdy with the employer’s internal notification
policies that permitted delayed notice only if advance notice was impossible and the court
concluded that “it was not impossible” fttre plaintiff to provide earlier noticéd. Thus, this court
concludes that if emergency circumstances predeWebster from requesting leave in advance of
the start of his shift, Webster was required tovjgte notice “as soon as practicable under the facts
and circumstances of the particular case.”

There are no categorical rules as to what constitutes adequate Botioett v. LFW Inc,

472 F.3d 471, 479 n.4 (7th Cir. 2006) (cit@gvin, 346 F.3d at 724¥lanuel v. Westlake Polymers

Corp, 66 F.3d 758, 764 (5th Cir. 1995)). Rather, suettfich” questions are best resolved by the
trier of fact.ld.; see alsd’rice 117 F.3d at 1026. In the present célsete are numerous disputes as
to the material fact of whether Webster gavecudite notice of his need for FMLA leave. For

example, with respect to Webster's Februa?y 2005 absence, there is a dispute as to whether
15



Webster ever called and requesteiLA leave. (Docket No. 54 at 40.) There are also other
examples in the record before this court wherd$tér allegedly provided tioe only after his shift
began, geeDocket Nos. 26-5 at 12; 26-5 at 13 26-5 at 17, 26-5 at 19), and thus, should the jury find
that Webster failed to give notice before his shift began, it shall be for a jury to determine whether
Webster gave notice as soon as\paacticable. Therefore, based npgbese disputes of material
fact, Webster’'s motion for sunmary judgment must be denied.
V. PLAINTIFF'S MOTION TO STRIKE

In response to the plaintiff's proposeddings, the defendant has submitted time records
from Riteway Bus which indicatthat on the last four of the \&n relevant dates where Webster
requested leave, rather than caring for his segalislaughter as he alleged, Webster was actually
working another job at Riteway. (Docket Nos. 4343-2.) The plaintiff has now moved to strike
certain of the defendant’s responses to thenptés proposed findings of fact. (Docket No. 55.)
Webster contends that “[slesal of those Responsive PropdsFindings are hearsay, lack
foundation, are irrelevant and are inadnfiksat trial.” (Do&et No. 56 at 1.)

The evidence that Webster seeks to strikeoisnecessary to the court’s resolution of the
pending motions and therefore, the motion tdkstis moot and shall be denied as such.
VI. CONCLUSION

For the reasons stated above, the court shall deny both parties’ motions for summar
judgment. Although issue preclusiomay bar re-litigation of FMLAclaims that were previously
adjudicated by an administred¢i body, issue preclusion does not bar Webster's present claim
because the PRB did not decide the issues that Welestes to litigate. Furthethe court finds that
principles of fundamental fairness weigh on thaesf concluding that the PRB’s decision should
not be afforded preclusive effect. As for Win's motion for summary judgment, the court finds

that there is a dispute of material fact asvtether Webster provided notice of his need for leave
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before the start of his shift and if not, whetherBater provided notice aoon as practicable under
the facts and circumstances of the particular case.

IT IS THEREFORE ORDERED that the defendant’s motion for summary judgment,
(Docket No. 23), islenied

IT IS FURTHER ORDERED that the plaintiff's motion for summary judgment, (Docket
No. 26), isdenied

IT IS FURTHER ORDERED that the plaintiffs motion tcstrike, (Docket No. 55), is
denied as moat

The court will conduct telephone conference daly 30, 2010at 8:30 A.M. to discuss
further scheduling. The countll place the telephone call.

Dated at Milwaukee, Wisconsin ti24d stday of July 2010.

s/AARON E. GOODSTEIN
U.S.MagistrateJudge
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