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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

AUGUSTA EDWARDS,
Plaintiff,
V. Case No. 08-C-496
BRIGGS & STRATTON RETIREMENT PLAN,

Defendant.

DECISION AND ORDER REGARDIN G THE PARTIES' MOTIONS FOR
SUMMARY JUDGMENT

|. PROCEDURAL HISTORY

On June 9, 2008, Augusta Edwards (“Edigd) filed a complant, (Docket No.1), alleging
that Briggs & Stratton Retirement Plan (“Bgs & Stratton”) violated Employee Retirement
Insurance Security Act (“ERISA”), 29 U.S.€.1001 et. seq. On December 29, 2008, Edwards filed
a motion for summary judgment, (Docket No. ,28nhd in support of this motion, the parties
submitted a joint statement of agreed factgof2t No. 21), and Edwards also submitted her own
statement of contesteddts, (Docket No. 22).

On January 30, 2009, Briggs & Stratton filed a combined response to Edwards’ motion and
cross-motion for summary judgment. (Dockeb.N25.) Accompanying its motion were its own
proposed findings of fact, (Docket No. 28), andspomse to Edwards’ conted statement of facts,
(Docket No. 29). On February 13, 2009, Edwardsawiled the same brief, once in response to
Briggs & Stratton’s motion fosummary judgment, (Docket N81), and again as a reply in support

of her own motion for sumary judgment, (Docket N@2). On March 2, 2009, Briggs & Stratton

Dockets.Justia.com


https://ecf.wied.uscourts.gov/doc1/20301128935
https://ecf.wied.uscourts.gov/doc1/20301290124
https://ecf.wied.uscourts.gov/doc1/20301290127
http://dockets.justia.com/docket/wisconsin/wiedce/2:2008cv00496/46963/
http://docs.justia.com/cases/federal/district-courts/wisconsin/wiedce/2:2008cv00496/46963/39/
http://dockets.justia.com/

replied to Edwards’ response. (Docket No. 36.) The pleadings on the parties’ motions for summary
judgment are closed and the matter is ready foluen. The parties have gviously consented to
the full jurisdiction of a magistrate judge.
Il. SUMMARY JUDGMENT STANDARD

A motion for summary judgment will be granted when there are no genuine issues as to materia
fact and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). As provided unde
Rule 56(c), only “genuine” issues of “materialdct will defeat an otherwise “proper” motion for

summary judgment. Celotex Corp. v. Catrdfi7 U.S. 317, 322 (1986). Material facts are those facts

which, under the governing substantive law, might affect the outcome of thArsigtison v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986). A dispute of such material facts is “genuine” if the evidence is
such that a reasonable trier of fact could find in favor of the nonmoving [zarty.
The movant bears the burden to establishttieae is no genuine isswé material fact and

that he or she is entitled to judgment as a matter of law. Fed. R. Civ. P A#B¢kes v. S.H. Kress

& Co., 398 U.S. 144, 159 (19703ee alsoCelotex Corp. 477 U.S. at 323. The moving party

satisfies its burden by demonstratifthat there is an absenceadidence to support the nonmoving
party’s case.Celotex Corp.477 U.S. at 325. Any doubt as to #astence of a genuine issue for
trial is resolved against the moving payderson 477 U.S. at 255Cain v. Lane857 F.2d 1139,

1142 (7th Cir. 1988)Spring v. Sheboygan Area School Di€65 F.2d 883, 886 (7th Cir. 1989).

Further, “on summary judgment, a court can neitneke a credibility determination nor choose

between competing interest§arsha v. Sears, Roebuck & C&F.3d 1035, 1041 (7th Cir. 1993).
If the moving party meets its burden, the noming party then has the burden to present

specific facts showing that there asgenuine issue of material fabMatsushita Elec. Indus. Co.,

Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986).




Ill. RELEVANT FACTS

It is undisputed that Edwards was late imfiliher appeal of the dal of her claim. She
received notice that Brigg& Stratton denied her claim on September 29, 2007, and she was
informed that she had 180 days, or until Ma2gh 2008, in which to appeal the decision. (Docket
No. 21 at 5, 15-17.) On October 9, 2007, Edwargisested copies of the records upon which the
denial was based and indicated that she hadyeibtlecided whether she was going to appeal.
(Docket No. 21 at 5, 118.) On February 4, 2008, Edw/attorney wrote to Briggs & Stratton and
stated that Edwards would be filing an appgsabn.” (Docket No. 21 at 5, 119.) Briggs & Stratton
wrote back, reminding Edwards of the 180 day deadlout stating that Bygs & Stratton must
receive the appeal no lateathMarch 31, 2008, rather than March 27, 2008 when the 180 day time
limit actually expired. (Docket No. 21 at 5, 120.)elBwith these few additional days, Edwards’
appeal was untimely; Briggs & 1&tton received Edwards’ appeal Wy of facsimile on April 11,
2008. (Docket No. 21 at 5, 121.) Briggs & Stratton denied Edwards’ appeal as untimely. (Docket
No. 21 at 5, 122.)
V. ANALYSIS

Although not explicitly requiredy statute, it has long beenetthaw in this circuit that
claimants must exhaust their administrative remeplies to filing suit in federal court for benefits

under ERISAGallegos v. Mt. Sinai Med. Ctr210 F.3d 803, 807-08 (7th Cir. 2000) (citiagwell

v. AT&T Comm., Inc, 938 F.2d 823, 825 (7th Cir. 199XKross v. Western Elec. Co., In@01

F.2d 1238, 1244 (7th Cir. 1983)). “Failure to file a resider review within ts limitations period
is one means by which a claimant may faileihaust her administrative remediekl” at 808

(citing Smith v. Blue Cross & Blue Shield Unite®59 F.2d 655, 658 (7th Cir. 1992)). “[A] plaintiff

is excused from failing to pursw@@ministrative remedies where 1) administrative remedies are not

available or 2) pursuing those remedies would be futll."at 808 (citingRobyns v. Reliance




Standard Life Ins. Cp130 F.3d 1231, 1236 (7th Cir. 199Wilczynski v. Lumbermens Mutual

Casualty Cq.93 F.3d 397, 402 (7th Cir. 199&@mith v. Blue Cross & Blue Shield United of Wisc.

959 F.2d 655, 658-59 (7th Cir. 1992)).
Edwards presents no argument that pursuihef additional remeds would have been
futile, and the Seventh Circuit has held that a plagfgsal to consider untimely requests for review

does not constitute an unavailability of administrative remetliegciting Ames v. American Nat'l

Can Co, 170 F.3d 751, 756 (7th Cir. 1999)). Rather, Bdisacontends that she should be excused
from the 180 day deadline because she wasufstantial compliance with the appeal deadline,”
(Docket No. 23 at 6-7), and she “triggered a request for a full and fair review of the denial of
disability retirement ben#$,” (Docket No. 23 at 7).

Edwards contends that the Supreme Court hdbNWM Life Ins. Co. of Am. v. Ward526

U.S. 358, 377 (1999), that late appeals mustansidered. (Docket No. 23 at 7.) The Court said no
such thing. Rather, as it is relexdo this case, the Court heldatha state’s noticprejudice statute
is not preempted by ERISAVard 526 U.S. at 377. Wisconsin hasotice-prejudice statute which
states that “every liability Burance policy sl provide:”

That failure to give any rize required by the policy within the time specified does

not invalidate a claim made by the insured if the insured shows that it was not

reasonably possible to giveetmotice within the prescribed time and that notice was

given as soon as reasonably possible.
Wis. Stat. § 632.26(1). Edwards contends that sheiitedrto be excuseddm her late filing under
this statutory provision.

Briggs & Stratton argues that this provisioningpplicable because it is codified under a
statutory subchapter addressingollidy insurance (and notably, by its very terms, indicates it is
limited to liability insurance polic®. Edwards responds that regasdlef its refereresto liability

insurance, 8 632.26(1) is applicable to clainmuight under disability insurance policies because of

Wis. Stat. § 631.01(1), whichades, in relevant part,
4



This chapter and ch. 632 apply to alsurance policies rel group certificates
delivered or issued for delivery in this stabn property ordindy located in this

state, on persons residing in this state when the policy or group certificate is issued,
or on business operations in this state, except:

** x

(c) As otherwise provided in the statutes.

This court need not decide the scope of § 632)28nd whether it is limited to only liability
insurance policies, or could betenpreted to cover disability ineance policies. There is also a
guestion of whether it applies to notices of appeal or is just limited to initial claims for benefits.
(SeeDocket No. 26 at 5-6). These questions will hetanswered because Edwards has failed to
demonstrate that “it was not reasonably possibigite the notice within the prescribed time.” In
fact, Edwards acknowledges thatntay be true” that she cannptove that it was not reasonably
possible to comply with the 180 day deadline. (KBad\No. 31 at 3.) The only reason for the delay
that Edwards alludes to is that took . . . a significant amount ime to gather relevant evidence
and compile a persuasive appeal with citatiorepialicable precedents.” (Docket No. 31 at 3.)

The court has no doubt that gathering relewadence and compiling a persuasive appeal
may take a significant amount of time. The Departnuéritabor also agrees with Edwards in this
regard. And therefore, in 2000, tBepartment of Labor amended its rules to extend the minimum
deadline for filing an appeal from 60 to 180 dagee 65 F.R. 70246, 70269. 180 days is a
significant amount of time and motigan ample for a claimant or hattorney to compile necessary
records and to craft appropriate appeal.

Edwards seeks relief under ttectrine of “substantial conipnce.” However, Edwards is
unable to provide any support for her contention that this doctrine should be applied to a claimant ir

her position. Rather, the only casde is able to cite refer to instances where courts have excused

plans’ failures to timely issue decisioimsappeals. (Docket No. 23 at 9 (citi@mman v. Intel Corp.

Long Term Disability Benefit Plagni2004 U.S. Dist. LEXIS 21909 (D. Or. 2004) (10 days late);

Raithaus v. Unum Life Ins. Co. of Ap335 F. Supp. 2d 1098 (D. HaR004) (13 days late).) In
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the cases cited by Edwards, the claimants weyeesting that the court to review their claim
denials de novo rather than deferentially due tgthers’ failures to issuemely denials. The court
held in each case that because the plan did Bssubstantive, although tardy, decision, de novo
review was not appropriate.

The matters at issue in the cases cited by Edwards are materially different from the issue
presented in this case and not merely a mattéwben the shoe hasebn on the tier foot,”
(Docket No. 23 at 9), as Edwards contends. Wloemts conclude that agot’s 10 or 13 day delay
in issuing a decision does not warrant applysgde novo standard of review to the plan
administrator’s decision, the court does so in recognition of the fact that ERISA requires deference
to the judgment of plan administrators. But whdivards seeks the court to do here is to intervene
and to substitute its judgment for that of the panch action would be inasistent with the policy
of deference to plan adminiators that undéies ERISA.

It is not the role of the courts to act asupex-appellate body and stibgte its judgment for
that of the plan. Rather, a federal court's authantyan ERISA action such as this is generally
limited to ensuring that the plan has complied with applicable statutesnd rules. Recognizing
that deference to the plan is the policy theme underlying ERISA, it is entirely consistent for a court
to conclude that a plan’s tardy action does watrant the imposition of a de novo standard of
review when the plan administrator’s decision is a few days late while at the same time refusing tc
require the plan to consider aithant’s tardy appeal. Thus, irdping with the deference owed to
the decision of plan admistrators, this court finds that i inappropriate to upset the plan’s
decision to enforce its deadlinewhich appeals must be filed.

Finally, the argument could be made thith@ugh Edwards’ formal appeal was untimely,
Briggs & Stratton’s obligation tondertake a renewedwview of her claim was triggered by some

earlier event. IrEppler v. Hartford Life & Accident Ins. C02008 U.S. Dist. LEXIS 9866 (N.D.




Cal. 2008), the court held thdtreough the claimant’s formal appeal was untimely, the claimant’'s
timely letter wherein his attorney stated, “Mr. Egplishes to appeal The Hartford's decision,”

should be treated as an appdalisttriggering the defendant’s oldigon under the plan to “to make

a second, independent review, even if it were dbasethe same record with no new submissions.”
Id. at *32.

In the present case, Edwards’ attorney d8nggs & Stratton a similar letter but the
language utilized is notably diffent. In this letterdated February 42008, Edwards’ attorney
states, “We will be filing her@peal soon.” (Docket No. 21-2 at 3This language is unambiguous;
the letter is not an appeal but imdication that an appeal will Hged in the future. Therefore, the
court concludes that Briggs & r&tton was not obligated to undete an independent review of
Edwards’ claim based upon the theory set fortGppler.

V. CONCLUSION

The facts and the law are clear. Edwards’ appeal was untimely and Briggs & Stratton, as it
was entitled to do, refused to consider her ungnagpeal. A plan is entitled to establish and
enforce deadlineseeGallegos 210 F.3d at 808, provided thoseadlines meet minimum statutory
and regulatory requiremente e.g, 29 C.F.R. § 2560.503-1(h)(3)(i). Because Briggs & Stratton
refused to consider Edwards’ untimely appdatlwards failed to exhaust her administrative
remedies, and therefori,is not appropriate for this court teview Briggs &Stratton’s decision
denying Edwards’ claim. Accordingly, theowrt shall deny Edwards’ motion for summary
judgment and grant Briggs & Strattortsoss-motion for summary judgment.

IT IS THEREFORE ORDERED that Edwards’ motion for summary judgment, (Docket

No. 23), isdenied



IT IS FURTHER ORDERED that Briggs & Stratton’snotion for summary judgment,
(Docket No. 25), igiranted. The Clerk shall enter judgment accordingly.

Dated at Milwaukee, Wisconsin thsh day of May 2009.

S/IAARON E. GOODSTEIN
U.S.MagistrateJudge
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