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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

DENNIS LEE HOHOL,
Plaintiff,
V. Case No. 08-C-832

MICHAEL THURMER, JON WALTZ, AND
NEVEN WEBSTER

Defendants.

DECISION AND ORDER GRANTI NG DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

The plaintiff, Dennis Lee Hohol, filed an amend®od secivil rights complaint pursuant to
42 U.S.C. § 1983, the Americans with Disabilitisst (ADA) (42 U.S.C. 88 12101), and Section
504 of the Rehabilitation Act (29 U.S.C. § 7%f) March 17, 2009. (Docket No. 10.) In an order
dated May 14, 2010, Chief United Staf@istrict Judge Charles N. &lert screened the plaintiff's
complaint in accordance with 28 U.S.C. § 1915(a) allowed him to proceed on his claims against
Defendant Michael Thurmer, Jon Waltz, and Neven Webster. (Docket No. 14.) On July 8, 2010,
the matter was reassigned to this court upon the cbotéme parties to the exercise of jurisdiction
by the magistrate judge. (Dket No. 27.) The defendants thdied a motion for summary
judgment based on Plaintiff's alleged failureetchaust administrative meedies. (Docket No. 29.)
That motion is now ready for resolution.

l. SUMMARY JUDGMENT STANDARD OF REVIEW
Summary judgment is propeunder Fed.R.Civ.P. 56(c)(2), wh the pleadings and other

submissions filed in the case shthvat there is no genuine issue nelijag any material fact and that
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the moving party is entitled jadgment as a matter of la@elotex Corp. v. Catretd77 U.S. 317,

322 (1986). Material factsre those facts which, under the gowegrsubstantive law, might affect

the outcome of the suinderson v. Liberty Lobby Inc477 U.S. 242, 248 (1986). After adequate

time for discovery, summary judgment is approgriagainst a party who fails to make a showing
sufficient to establish the existence of an elenemsential to that party’s case, and on which that
party will bear the burden of proof at tri&d. The existence of a factudispute between the parties
will not defeat a properly supported motion for sumynadgment unless thiacts in dispute are
those that might affect the outcome or resolution of issues before theSsmAnderson477 U.S.
242. A genuine issue of materiact exists only where a reasoralfinder of fact could make a

finding in favor of the non-moving partid. at 248;Santiago v. Lane894 F.2d 218, 221 (7th Cir.

1990).

The moving party bears the burden of demwatisg that there is10 genuine issue of
material fact and that he or she is entitlequaigment as a matter of law. Fed. R. Civ. P 56(c);
Celotex 477 U.S. at 323. The moving party satisfiebiteden by showing that “there is an absence
of evidence to support the nonmoving party’s ca€elbtex 477 U.S. at 325. Once this burden is
met, the non-moving party must designate speéaits to support or defend each element of the
cause of action, showing that thes a genuine issue for triddl. at 324. When the nonmovant is
the party with the ultimate burdeof proof at trial, that paytretains its burden of producing
evidence which would support a reasonable jury verdinderson 477 U.S. at 267seealso
Celotex Corp.477 U.S. at 324 (“proper” summary judgnt motion may be “opposed by any of
the kinds of evidentiary materials listed in Rule@6€éxcept the mere pleadings themselves . . .").
If a plaintiff merely repeats under oath the sameega allegations containead the complaint, this
is not enough to convert claims into evidermdficient to maintain a claim at the summary

judgment stageNudkte v. Davel128 F.3d 1057 (7th Cir. 1997).




I. BACKGROUND

The plaintiff is apro se prisoner who was disabled whée entered the Wisconsin prison
system. He also suffered an injury in Deceni¥)7 while he was working in the kitchen at Dodge
Correctional Institution (“Dodge”). Even with his disability, theplaintiff had been working at
Dodge since April 2003. On September 19, 20& plaintiff was trasferred to Waupun
Correctional Institution (“WCI”). This transfer salted from a blanketequest by defendant Jon
Waltz that all disabled persons be transfefrech Dodge because Dodge had no jobs available for
prisoners with disabilities. Aceding to the plaintiff, the Prgram Review Committee at Dodge
justified the transfers by findinghat Dodge did not have any jolavailable thatfit disabled
inmates’ activity level. (Dockeo. 14, Order pp. 3-4.) They det@ned that the transfers were
warranted so that other inmates could haveogiportunity to utilizehe jobs at Dodgeld.)

The plaintiff avers that his transfer frobodge to Waupun was part of a continuing
retaliation against him by defendant Michael Thurrbecause of lawsuits the plaintiff had filed
against employees of the Wisconsinp@eament of Corrections (“DOC”)Id.) The plaintiff further
avers that defendant Neven Webster restricted widiltmary use at WCI, also in retaliation for the
lawsuits the plaintiff had filed.ld.) On March 17, 2009, the plaintiff filed an amended se
complaint pursuant to 42 U.S.C. 1983. (Dockiet 10.) In an order dated May 14, 2010, Chief
United States District Judge Ches N. Clevert screened the plaintiff's complaint and allowed him
to proceed on the proposed redtibn claims against defendanteufmer and Webster as well as
the ADA and Rehabilitation Act claims aigst defendant Waltz. (Docket No. 14.)

1. FACTS

In October 2008, plaintiff submitted two Offemd€omplaints with the Inmate Complaint

Examiner (“ICE”) regarding the underlying claims in this case, but these complaints were returned

and never accepted by the ICE. (Docket No. 44, 1 9.) Plaintiff filed the first complaint regarding



his transfer to WCI and the loe§his job on October 23, 200@ocket No. 32-2, Ex. B pp.1.) That
complaint reads as follows:
On 9-12-2008 | filled out the appeal ofogram review decision to Madison, WI, Re:
Statement of light duty—I am disabled and beeaaf this disability |1 was told that |
am a security risk at DCI. | was then tséarred to WCI after have/had been working
for (5) years (10) months thisas violating my constitutiwal rights. It is now 10-22-

2008 and | have not received a reply on mgesgb. | demand a reason or an answer to
that appeal DCI took my job away, sodn’t earn money like any other inmate.

(1d.)

On October 24, 2008, the Department of Coromtiresponded to phaiff with a document
titled “Return of Complaint Materials.” (Docké&o. 32-2, Ex. B pp.2.) This document informed
plaintiff that the “complaint materials recel on October 23, 2008 are being returned because:
[clomplaints shall contain onlyone issue and that issue $hbe clearly identified [DOC
310.09(1)(e)]. Before this complaint is acceptgdy need to attempt to resolve the issue by
contacting Carl Koenig, PRCoordinator [DOC 310.09(4)]."1d.) The DOC'’s response contained
additional instructiono the plaintiff:

Please inform Mr. Koenig that you wenestructed to contachim by the Inmate
Complaints Department regarding your PRSukes. If you feel that this staff member

does not address the issue to your satisiacyou may resubmit the complaint. Please
wait a reasonable amount of time for plyebefore you resubmit your complaint.

(id.)

On October 27, 2008, plaintiff filed the &l Offender Complaint, (Docket No 32., Ex. C
pp. 1), largely reiterating the issuiesluded in the first complairdut with an additional statement
directed to Mr. Koenig, that plaiiff had been referred to him ys. Kroll (who had sent the first
DOC response of October 24, 2008). On October 30, 2008, the DOC responded with anothe
“Return of Complaint Materialsinforming plaintiff that his“complaint materials received on
October 27, 2008 are being returned because: [ddntp shall contain only one issue and that
issue shall be clearly identiigDOC 310.09(1)(e)].” (Docket No. 32, Ex. C pp. 2.) That document

further instructed plaintiff that:



The Inmate Complaints Department is unable sze&lin one clear specific issue and/or occurrence
in your complaint. If you choose to resubmit your complaint, include a clear and concise
explanation of one issue only and let us knoat tih is a resubmission. Please include pertinent
information such as date, time, place, people, etc. Did you write to Mr. Koenig as previously
instructed?
(Id). Plaintiff did not redraft nor resubmit anymplaints for submission to the ICE following the
DOC'’s second response of October 30, 20008. (Docket No. 32, 1 9.)
IV. ANALYSIS

Defendants claim that plaintiffid not properly file an Offeder Complaint regarding any of
his claims in this case. (Docket No. 31, 1 9.) They assert that the ICE’s return and failure to proces
those complaints establish plaintiff's failure éghaust administrative remies as required under
the Prison Litigation Reform Act. (Docket Na&9, 30.) Therefore, defendants argue, this court
should grant the motion for summary judgmeid.)( Plaintiff concedes that his two complaints
were returned and never accepted by the ICE, howsvelaims that the ICE’s return and failure to
accept those complaints has “eliminated the pFaiftom correcting an error and thus granted the
plaintiff that he has exhaustéis remedy.” (Docket No. 40, T 9.) This court disagrees.
a. Exhaustion

The Prison Litigation Reform Act (PLRA), 42 U.S.C. § 1997e(a), provides that “no action
shall be brought with respect to prison coiodis under 8 1983 or any other federal law by a
prisoner confined in any prison urguch administrative remedies are available are exhausted.”

The PLRA’s exhaustion requirement is mandatang applies to all prisoners seeking redress for

wrongs in the prisonPorter v. Nussle534 U.S. 516, 532 (2002). Tle®urt must address the

exhaustion issue immediately andaolve disputes about its apg@ion before turning to other

issues in the suiPerez v. Wisconsin Dept. of Correctipd82 F.3d 532, 536 (7th Cir. 1999). The

sole objective of § 1997e(a) is to permit the prisadministrative process to run its course before

litigation beginsCannon v. Washingtod18 F.3d 714, 719 (7th Cir. 2005) (per curiam).




This circuit has taken a strict mpliance approach to exhaustiddole v. Chandler438

F.3d 804, 809 (7th Cir. 2006). grisoner must properly use thason's grievance procegd. If he
or she fails to do so, the pris@dministrative authority can refa to hear the case, and the

prisoner's claim can be indefinitely unexhausted(citing Pozo v. McCaughtry286 F.3d 1022,

1025 (7th Cir. 2002)). To exhaustmedies, a prisoner must fitmmplaints and appeals in the
place, and at the time, the prisoadministrative rules requirBozq 286 F.3d at 1023/ oodford
v. Ngo 548 U.S. 81, 90-91(“Proper exhaustion dedgcompliance with an agency’s deadlines
and other critical procedural rgldbecause no adjudicative systeam function effectively without
imposing some orderly structure on the course of its proceedings.”).

The failure to properly complete each step in the grievance procedure constitutes failure tc
exhaust available administrative remedi&odford 548 U.S. 81. Finally, a prisoner must use the

grievance procedure even if he believes doing so will be fBieth v. Churner532 U.S. 731, 741

n. 6 (2001)(*we will not read futility or other e&ptions into statutory exhaustion requirements

where Congress has provided otherwisesge also Massey v. Wheeler221 F.3d 1030, 1034

(“there is no ‘futility exception’ tahe PLRA exhaustion requirement.”)
b. Wisconsin Inmate Complaint Review System

In order to exhaust available administratieanedies, Wisconsin requires inmates to file
offender complaints through the Inmate Compl&atiew System (ICRS), outlined in Wis. Admin.
Code DOC 310See88 DOC 310.05, 310.08. An inmate may ulke ICRS to raise significant
issues regarding rules, livingorditions, staff actions affectingstitution environment, and civil
rights. 8 310.08(1). The inmate sitfirst file an Offender Comgplat with the Inmate Complaint
Examiner (ICE) within 14 calendaays after the occumee giving rise to the complaint. 88 DOC
310.09, 310.11(5)(d). DOC 310.09 sets out the proedoyimwhich a complaint can be filed. That

section states that the Offender Complaint nfoshtain only one issue per complaint, and shall



clearly identify the issue.” 8§ DOB10.09(1)(e). In addin, 8 DOC 310.09(3) stz that an inmate
grievance shall be returned, and poocessed, when it fails toe®t any of the requirements listed
under 8§ DOC 310.09(1). The ICE makes a recenuation on the Offender Complaint to the
appropriate institution level veewing authority. 8 DOC310.11(1)-(4). The Offender Complaint is
then decided by the appropriateviewing whose decision can lappealed to the Corrections
Complaint Examiner. 88 DOC 310.12, 310.13. An inndissatisfied with aeviewing authority
decision may, within 10 calendar days after the datee decision, appeal that decision by filing a
written request for review with the coctens complaint examiner. § DOC 310.13(1).

If prison officials reject a grieance for failing to comply with a procedural requirement and
they decline to address the merits of the grieearthe general rule is that the prisoner has not

exhausted his administrative remediBsxon v. Page 291 F.3d 485 (7th Cir. 2002)kewis V.

Washington 300 F.3d 829 (7th Cir. 2002). The genemale granting agencies deference in
interpreting their own regulations is particljarstrong in light of the Supreme Court's
interpretation of the PLRAWoodford 548 U.S. at 94 (“The PLRA attempts to eliminate
unwarranted federal-court interfecenwith the administration of prisen . . .”). Thus, courts must
give prison administrators some leewayaioplying their own grievance procedur&smpson V.
GreenwoodNo. 06-C-212-C, 2007 U.S. Dist. LEXIS 26214 *10 (W.D. Wisc. Apr. 6, 2007).
c. Plaintiff's Offender Complaints

In this case, the question posed is whether plaintiff has exhatisd all administrative
remedies under section 1997(etld PLRA. The answer to this question can be found by resolving
the following underlying questions: first, did pi&if properly follow the system’s procedures for
filing a complaint; and second, did pi&iff’'s complaint contain more #n one issue? Plaintiff filed
his initial Offender Complaint o@ctober 23, 2008. That complaint was promptly returned to him

under the authority of DOC 310.09(1)(e) for failure to identify aseie clearly. Pursuant to their



authority, the ICE also informed plaintiff that he was required to attempt to resolve the issue by
contacting a member of the prisoafét Plaintiff was specifically instructed to contact Mr. Koenig
in order to give prison officiala chance to remedy his complaatfore taking further action or

initiating a lawsuit such as thiSeeFortney v. Steven99-CV-192-SLC, 2009 U.S. Dist. LEXIS

105820 *6 (WD Wisc. Nov. 10, 2009)(“The whole pointtbé exhaustion requirement is to allow
prison officials the first opportuty to remedy a prisoner's comamt that his rights were
violated.”). Unfortunately, plaiiff did not contact Mr. Koenigdirectly as he was clearly
instructed. Instead plaintiff chose to filesecond Offender Complaint which was basically a
resubmission of the complaint that had previous#gn rejected as containing multiple issues. In
that second complaint he also attempted tor@atly contact Mr. Koenig in a postscript. This,
however, was contrary to the instructions given to the plaintiff.

All of this amounts to plaintiff’s failure to comply with theitezal procedural requirements
of the administrative system governing his detantit is well establishethat the prison grievance
process itself defines thepmlicable procedural rulesaha prisoner must exhau§eeStrong v.
David, 297 F.3d 646, 649 (7th Cir. 2002).

Section 1997¢(a) does not delineate the proceduresqgméss must follow. We have held
that the rules come from the prison grievance systems themselves—state law for state
prisons, federal administrative laor federal prisons. We wrote iP0ozo v.
McCaughtry 286 F.3d 1022, 1025 (7th Cir. 2002), thatiSpners must file complaints
and appeals in the place, and at the tifme prison's administratvrules require." Now
we add the logicagxtension that thgrievances must contain the sort of information
that the administrative system requires.
(Id.) (emphasis added). Therefore, it appears tlaplaintiff failed to comply with the procedural
requirements and, if so, also failed to exhdnis administrative rentkes as required under
§ 1997e(a)SeeWoodford 548 U.S. at 90-91.

The court uses the word “appears” because the department’s regulations do not clearl

define what is meant by the term “issue” irD®C 310.09(1)(e). As can kseen from the prior



discussion, the complaints submitted by the plaintiff only fail to conform to the procedural rules if
they contain multiple issues. The court now adskes the second question in the failure to exhaust
analysis of whether, under the regulationajmilff's complaint contains multiple issues.

The general rule is that is that agenca@s granted deference in interpreting their own

regulationsOld Ben Coal Co. v. Director, Offe of Workers' Comp. Progran92 F.3d 533, 542

n. 8 (7th Cir. 2002)(“an agency®sonsidered interpretatm of its own regulatins is entitled to

deference when the language o¢ tiegulation is ambiguous.” (citing Auer v. Robhig49 U.S.

452, 461 (1997)). Again, that proposition is partelyl strong in light of the Prison Litigation
Reform Act.SeeWoodford 548 U.S. at 94. This does not mélaat the prison grievance system is
beyond review. However,“[w]hen the construction of an administrative regulation rather than a

statute is in issue, deferenceeigen more clearly in orderPfeiffer v. Board of Regentd10 Wis

2d. 146, 154-55, 328 N.W.2d 279, 282-83 (1983e interpretation by aadministrative agency of
its own regulation is entitled to controlling wgét unless inconsistent with the language of the

regulation or clearly erroneousl. (citing Beal v. First Federal Savings & Loan Asso. Of Madison,

90 Wis 2d 171, 183, 278.W. 2d693 (1979)seealso State ex rel. Sprewell v. McCaughti326

Wis 2d. 389, 394, 595 N.\®&d 39, 41 (1999 Wis. Ct. Appngting deference required in
administrative agency interpretations in the prison setting).

In the instant case, the ICE found that piffis Offender Complaints contained multiple
issues. As a result, the ICE rejected and retubatl complaints to plaintiff because they were
deficient under 8 DOC 310.09(1)(e). This couaannot find that the ICE’s interpretation was
inconsistent with the language of the regulatiortlearly erroneous. After reviewing the Offender
Complaints filed by the plaintiff, the ICE callhave reasonably comcled that plaintiff was
complaining about his transfer from WCI, his faildcereceive an answer the appeal from that

transfer, a violation of his cotisitional rights, or his inabilitto work and receive money. The



ICE’s interpretation that the Offender Complaintswekeficient because it contained multiple issues
therefore is not clearlgrroneous or arbitrary.

Regardless of the single versus multiple issweston, plaintiff's failure to comply with this
requirement could have been excused if the IGEfaded to alert him of the problem and how to
fix it. Dole, 438 F.3d at 809-10. However, tinis case, the ICE clearlystructed plaintiff that his
complaint contained multiple issues and that he needed to contact Mr. Koenig directly before
attempting to re-file. Plaintiff ignored this instruction, essentially re-file=l first complaint and
once it was rejected, he initiated this lawsuit. That does not constitute proper exhaustion of
remedies. As a matter of law, this court finds that plaintiff has failed to exhaust administrative
remedies because he did not comply with pgrecedures laid out by the Wisconsin Inmate
Complaint Review System.

Finally, the court notes that tleers nothing in the facts tauggest that plaintiff has been
denied a “meaningful opportunity” to present aribogious grievance, as required under the
PLRA. Woodford,548 U.S. at 102. Plaintiff still has the opportunity to resubmit his grievances to
the ICRS, even though they may now be untimelyth@sregulations statdat the “institution
complaint examiner may accept a late complaint for good cause.” § DOC 310.09(6).

NOW, THEREFORE, IT IS ORDERED that the defendants’ motion for summary
judgment (Docket # 29) is heregyanted.

IT IS FURTHER ORDERED that the Clerk of Court shall enter judgment in favor of the

defendants and dismiss the plaintifismended complaint and this action.

Dated at Milwaukee, Wisconsin ti89th day of November, 2010.

s/AARON E. GOODSTEIN
U.S.MagistrateJudge
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