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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

JASON K. VAN BUREN,
Petitioner,
V. Case No. 09-C-103
WILLIAM POLLARD,

Respondent.

ORDER DENYING CERTIFICATE OF APPEALABILITY

On January 30, 2009, Jason K. Van Buren (“VareBY) filed a petition for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. (Docket Np.The respondent was ordered to answer the
petition, (Docket No. 3) and followg all parties consenting to the full jurisdiction of a magistrate
judge, (Docket No. 12), on October 14, 2009, tlisrt denied Van Burer’petition, (bcket No.
42). Judgment was entered accordingly. (Do®k®t43.) On November 11, 2009, Van Buren filed
a notice of appeal, (Docket No. 44), and requeatedrtificate of appealability (“COA”), (Docket
No. 46).

Van Buren seeks a COA with respect to haftthe claims he raised in his petition:

(1) His trial counsel was ineffective for failing retain and present an expert on false

confessions; and

(2) The evidence was insufficient to establish that the images depicted actual children as

opposed to virtual children.

To obtain a COA under 8 2253(c), a habgasoner must make a substantial

showing of the denial of aonstitutional right, a demotration that . . . includes
showing that reasonable jurists could delatether (or, for that matter, agree that)
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the petition should have been resolvedairdifferent manner or that the issues
presented were adequate to deseree@magement to proceed further. . . .

Where a district court hasejected the constitutionallaims on the merits, the
showing required to satisfy § 2253(c) sdraightforward: The petitioner must
demonstrate that reasonalpleists would find the districtourt's assessment of the
constitutional claims debatable or wrong.”

Slack v. McDanigl529 U.S. 473, 483-84 (2000) (internal catatin marks and citation omitted).

Van Buren first contends that the fact thia court ordered the respondent to answer the
petition is indicative that the issues raised werefnetlous, so that Van Buren is entitled to a
certificate of appealability. (Dock®&o. 46 at 2.) This contention astates the standard for Rule 4.
Under Rule 4 of the Rules Governing Sectktb4 Cases, the reviewirgpurt must order the
respondent to answer the petition unless “itrfjaiappears from the petition and any attached
exhibits that the petition is not entitled to reliefthe district court.” Rule 4 is aimed at ensuring
that plainly frivolous petitions do not proceeaccordingly, it imposes a very low standard for
petitioners to meet in order to proceed. As dised above, the standard géo0COA is substantially
higher. It obviously is far lowethan the standard a petitioner must meet to obtain relief in federal
court but substantially more than a lacKrofolity is required to obtain a COA.

As for the merits of Van Buren’s request, toairt finds that juristef reason would not find
this court’'s assessment of the ditnsional claims debatable or wrongs this court stated in its
decision and order denying Van i@a’s petition, there is nothg to suggest that under the
circumstances presented it was objectively unredderfar Van Buren’s trial counsel to forego
retaining an expert on false confessions.

The court has not identified any case suggegtiag a failure to retain an expert on false
confessions is objectively unreasonable. In faarehis only one case in the past 50 years of
Wisconsin case law in which expert testimony regaydalse confessions was allowed and thus, as

this court noted, if there was a prevailing pssienal norm to introduce sl evidence, given the



frequency with which false confession claims arade, there surely would have been more case
law on the matter. The record demstrates that Van Buren'’s triabunsel reasonably presented the
issue to the jury, and thus theucbno reason to suspect that i of reason would find debatable
this court’s conclusion that to forego retaigpian expert was not agtively unreasonable.

With respect to Van Buren’s argument regarding the sufficiency of the evidence, the
evidence introduced at trial, raditly the images themselveadathe defendant’s own testimony,
provided an ample basis upon whicle flary could reason&p conclude that the images depicted
actual children.

IT IS THEREFORE ORDERED that Van Buren’'s request for a certificate of
appealability, (Doket No. 46), igdenied.

Dated at Milwaukee, Wisconsin tHigth day of November 2009.

S/IAARON E. GOODSTEIN
U.S.MagistrateJudge
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