Vega v. Grams

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

Doc. 14

JOSE A. VEGA,
Petitioner,
V. Case No. 10-C-988
GREGORY GRAMS,
Respondent.

ORDER DENYING THE PETITION FOR A WRIT OF HABEAS CORPUS

|. PROCEDURAL HISTORY AND FACTS

On November 5, 2010, Jose A. Vega (“Vega)person incarcerated pursuant to a state

court judgment, proceeding pro se, filed a petitiorafarit of habeas corpus pursuant to 28 U.S.C.

§ 2254. The court screened his petition in accordaniteRule 4 of the Rules Governing Section

2254 Cases and ordered the respontteanswer the pigion. (Docket No. 7.)The respondent has

submitted his answer, (Docket Nos. 10, 11, 12)] &ega has not replied. All parties have

consented to the full jurisdiction of a magistratdge. (Docket Nos. 6, 9.) The pleadings on this

matter are closed and the matter is ready for resolution.
1. FACTS

On August 14, 2007, a jury found Vega guiltyiofentionally causing the death of
William D. Schipper. Police found Schipper lying in a pool of blood on his

basement floor at approximately 6:00 p.m. on December 21, 1994. Expert testimony

at trial indicated that Schipper died as a ltesiublunt force trauma to the head. The
parties stipulated that the time of deatas approximately 5:05 p.m. on December
21, 1994.

A bottle of Kessler's whiskey was foundtime basement at the time Schipper’s body
was discovered. It was founa an ash bin with Schippergasses about three feet
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from Schipper’s body. Testimony indicatecttSchipper oftercarried a bottle of
Kessler's whiskey in his back pocket.

Vega’s defense at trial was that therder was committed by Casimer Leschke, an
acquaintance of Vega's who did chores féchipper and sodiaed with him.
Evidence indicated that Vega and Lldse were together on December 21, 1994,
both before and after the murder. Howewega’'s defense was that he did not
accompany Leschke to Schipper's hoore December 21, 1994, and that Leschke
committed the murder.

(Docket No. 10-4 92-4.) October 24, 2007, Vega was sentertoelife in prison with a parole
eligibility date of 2037. (DockeNos. 1 at 1; 10-1.)

Vega appealed and the court of appeals affirmed on August 26, 2009 in an unpublished pe
curiam decision. [focket Nos. 1 at 2; 10-4The Wisconsin Suprem€ourt denied review on
December 14, 2009. (Docket Nos. 1 at 2; 10-7.)

In his present petition, Vega cents that his trial counsel waeffective for failing to call
a fingerprint expert to testify thatfingerprint on a whiskey bottle was insufficient for identification
purposes. (Docket No. 1 at 6.) The following relgvéacts are containethe court of appeals’

decision:

At trial, Steven Harrington, a fingerprirgnalyst from the state crime laboratory,
testified that he located one latent print on the whiskey bottle recovered from
Schipper’'s basement. He testified that thb photographed the print. He testified
that he compared the print to Vega'’s fing@nts, and opined that the fingerprint on
the bottle matched the print ofetteft index finger of Vega.

On appeal, Vega argues that [defentermey Joseph] Norby should have called
[fingerprint analyst James] Ferrier aswatness at trial torebut Harrington’'s
testimony. The record inditzs that Norby had retaindéerrier to examine the
fingerprint evidence prior to trial, and ggented him as a witness at a pretrial
suppression hearing. Ferrier testified thatvaes retired from the city of Milwaukee
police department and that he owned a bssirteat did fingerprint analysis. Ferrier
examined the whiskey bottle from which the fingerprint was lifted, and two
photographs of the fingerprint. He opindtht the fingerprintvas not suitable for
analysis in either form becsa it did not have sufficient points of identification. He
indicated that twelve pointsf identification, such asdge endings and bifurcations,
are necessary to identify a latent fingerpby comparing it to a known sample. He
testified that the twelve-point test diébeen standard for a long as he could
remember. He testified that the points of identification on the fingerprint on the
bottle and in the photographs of the fingerprint were both insufficient to permit
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identification. He testified that he therefore could not identify the print as coming
from Vega, nor eliminate Vegss the source of the print.

In response to Ferrier’s gBmony at the suppressiondnmg, the State presented
Harrington’s testimony. Hamgton testified that a rigerprint is suitable for
identification when it contains sufficientstiernable ridge detaihat allows for an
accurate comparison and identification. Hdigated that there was no standard in
the profession or at the state crime laQuigng a particular number of points of
comparison in order to make a valid fingenpridentification. He testified that the
number of points of identdfation and the sufficiencef the ridge detail are both
factors in the identification of a fingerprintHe testified that in addition to the
number of comparable characteristics, destinclude the rarity and clarity of the
characteristics of the print. He testified that points of identification refer to ridge
endings or dividing ridges, dator islands. However, Herther testified that an
actual ridge is neither stght nor continuous, @has pore structure, curvature, and
irregularity at the edgedHe testified that these indoial characteristics cannot be
calculated in terms of numbers, and thagerprint analysis is based more on the
quality of the identifying features thaon the quantity of points to compare.
Harrington also testified that his identdition of Vega's fingerprint had been
independently confirmed by Patrick Luemother state crime lab examiner, through
a peer review process.

The record indicates that after thappression hearing, Lori Higginbothum, an
analyst from the FBI, evaluated the fingerpenidence on behalf of the State. Like
Harrington, Higginbothum concludethat the fingerprint egence derived from the
whiskey bottle was suitable for identifioati and matched Vega'’s fingerprint. The
record indicates that thed®¢ was prepared to present Higginbothum as a witness at
trial if Ferrier testified, but canceled happearance when the defense elected not to
present Ferrier.

At the postconviction hearing, Norby detailbgs reasons for choosing not to call
Ferrier as a witness at trial. Essenyiaie concluded thdterrier was not a good
witness, and that Ferris testimony would not significantly enhance Vega’s
defense, and might harm it.

Norby testified that, after observing Ferrarthe suppression hearing, he concluded
that Ferrier's appearance and testiy did not demonstrate the level of
professionalism that he walilhave expected. He condkd that Ferrier lacked a
professional appearance and that his testymwas not clear. He testified that
Ferrier seemed to be reig on outdated methods of aysit and did not seem up-to-
date in his understanding of the methad®d by the other fingerprint experts.
Norby concluded that Ferriertgedibility would not come close to matching that of
the State’s expert witnesses.

Because Ferrier could not eliminate Vegaa®ource of the fingerprint on the bottle,
Norby also concluded thatshtestimony would not add sigmiéntly to the defense.
Information in the record indicated that Vega had admitted to police that he had been
to Schipper's home on an earlier occasion to deliver wood. In addition, Norby
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testified that Vega told him that he midtdve handled a whiskey bottle belonging to
Schipper in the past. In light of theemtification made by #h State’'s experts,
Ferrier's inability to exclude Vega as a source of the print, and because the defense
was not premised on a claim that Vega had never been at Schipper’s home and could
never have touched the whiskey bottle,riyoconcluded thahothing significant

would be gained from Ferrier’s testimonile concluded that, if anything, Ferrier’s
testimony might harm Vega by making the defense look less credible.

(Docket No. 10-4112-18.) The court of apals affirmed the circuit cotis decision that not calling
the fingerprint expert wasraasonable trial strategypgdcket No. 10-411.)
[I1. STANDARDS OF REVIEW

Under the Antiterrorism and Effective Ded&lnalty Act (AEDPA), [a federal court]
may grant a petition for habeas relief franstate court judgment only in one of two
limited circumstances: if the state court demn (1) was “contraryo, or involved an
unreasonable application of, clearly estdids Federal law, as determined by the
Supreme Court of the United Stateqit (2) “was based on an unreasonable
determination of the facts in light dhe evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d).

Smith v. Grams565 F.3d 1037, 1043 (7th Cir. 2009).

The court shall presume that the state ceuidctual determinations are correct, and the
petitioner may rebut this presumptioonly by clear and convincing evidencéd. (citing
§ 2254(e)(1)). The petitioner &ars the burden of showing that tha&etcourt’s findingf fact or its

application of federal law was nainly erroneous, but unreasonablid’ (citing Waddington v.

Sarausadl129 S. Ct. 823, 831 (20099turgeon v. Chandleb52 F.3d 604, 609 (7th Cir. 2009)).

Under the “unreasonable applicatioprong of (d)(1), it is not mough for the federal court to
simply disagree with the conclusion of the state court; the statd’s application of Supreme

Court precedent must be so erroneous as to be objectively unreasdviiolieton v. McNei| 541

U.S. 433, 436 (2004) arborough v. Gentry540 U.S. 1, 5 (2003).

IV.ANALYSIS
A petitioner seeking relief pursuant to 28 U.S82254 due to an alleged denial of the

effective assistance of counsel must demonsthatethe state court’s decision on this issue was
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contrary to or involved amnreasonable application &trickland v. Washingtgn466 U.S. 668

(1984).Wright v. Van Patten128 S. Ct. 743 (2008) (per curiam). Un@&#rickland a petitioner is

entitled to relief only if he can prove the following two eleme@sodman v. Bertrand67 F.3d

1022, 1027 (7th Cir. 2006). First, the petitionersmprove that his counsel's performance was
unreasonable. In assessing the reasonablenessun$el’s performance, “a court must indulge a
strong presumption that counsetenduct falls within the wide rge of reasonablprofessional

assistance.Raygoza v. Hulick474 F.3d 958, 962 (7th Cir. 2007) (quotitickland 466 U.S. at

689). A court assessing the reasoanabks of an attorney’s perforntg& must be cautious not to
view counsel with the distorted i@pective offered by hindsight; r&th every effort must be made
to evaluate an attorney’s performance frtiva perspective atounsel at the timestrickland 466
U.S. at 689. An attorney’s actions do not become unreasonable simply because they prove
unsuccessfuld.

Second, the petitioner must pravat this unreasonable conducgjodiced his defense. It is
not enough for petitioner to show that the attgra error had “some conceivable effect on the
outcome.”’Raygoza 474 F.3d at 962-63 (quotiritrickland 466 U.S. at 693). But on the opposite
side, it is not necessary for the petitioner to dermatesthat the error mottikely than not altered
the outcome of the caskl. Rather, the petitioner must dembage “that there is a reasonable
probability that, but for counsel’s unprofessionaioes, the result of the proceeding would have
been different. A reasonable probability is a prdliglsufficient to undermine confidence in the
outcome.”ld. (quotingStrickland 466 U.S. at 694).

Ferrier's testimony would not ke exonerated Vega. It woulibt have even contradicted
that of the state’s experts. Rathat most, Ferrier would havestdied that the latent print was
insufficient to confirm or rule out Vega as the smuof that print. There is no indication that Ferrier

would have testified that there svany reason to believe that tlaent print did not come from



Vega. Rather, Ferrier's congliwon was based upon his viewaththe only way to make an
identification was by discerning 12 points of identfion on the latent print and matching those to
the suspect’'s print. According to Ferrier, because the latent print did not have sufficient points of
identification, it was not appropriate for identificat. Thus, Ferrier would have simply offered a
disagreement about the appropriate methodologysti@ild be utilized in fingerprint identification
while doing little to undermine the ultimatenclusions of the state’s experts.

As seen at the suppression hearing, had Fdyden called at trial, in response, the state
would have called an analyst five FBI who would have agreedttvithe expert from the State
Crime Lab that the print was sufficient for identification. Thereforeyi€ée an experienced
fingerprint examiner but still to the eyes of tlaey merely a retired local cop, would have been
pitted against analysts from the State Crime &ath the FBI. The defendant would have asked the
jury to believe that the retirddcal cop’s view that discerning X®ints of the idefification is the
only way to properly identify a lateptint, as opposed to the maremprehensive holistic approach
relied upon by the State Crime Lab and the FBIlisT™ould have almossurely been a losing
proposition, particularly in light oAttorney Norby’s assessment tharrier did not present himself
with the clarity and professionalism hdibeed the jury would have expected.

Instead of throwing a “Hail Mary” pass, Niy took the very reasonable approach of
concentrating on the weaknesses of fingerprieniification through cres-examination of the
state’s expert. (Docket No. 11-1558-61.) Under this strategy, fdase counsel effectively blunted
the significance the state soughtattach to the fingerprint ewathice by pointing out through cross-
examination that a person’s fingerprint on a highly portable object such as a whiskey bottle is of
little probative value to the question of whetheritidividual was at the place where the object was
found, or that the bottle was deposited or touchteany particular time. (Docket No. 11-15 at 67-

69.) Calling Ferrier as a fingerpriexpert would have been counterproductive since he could not



exclude the defendant as the sounteéhe print. Ferrier couldfter nothing more than a general
criticism of the state’s expertshethodology. Further, if the jurgiscounted Ferrier's testimony,
which was Norby’s concern, any benefit gainfedm his cross-examination would have been
neutralized. Thus, blunting the it of the evidence through an effective cross-examination of the
state’s expert was certainly a reasonable trial strategy.

Therefore, the court finds no basis to concltidg Vega was denied the effective assistance
of counsel when his attorneyade not to call Ferrier. Having reaththe same conclusion as the
court of appeals, the court is clearly unable to katecthat the decision of the court of appeals was
contrary to, or involved an unreasonable appion of cleay established Federal law, as
determined by the Supreme Court of the United States, and therefore Vega’'s petition must b
denied.

Finally, in accordance with Rule 11 of thel&ai Governing Section 2254 Cases, the court
concludes that the petitioner has failed to makesubstantial showing of the denial of a
constitutional rightsee28 U.S.C. § 2253(c)(2), and thereforeni@s the petitioner a certificate of
appealability.

IT IS THEREFORE ORDERED that the petition for a writ of habeas corpusiésied.

The Clerk shall enter judgment accordingly.

IT ISFURTHER ORDERED that a certificat®f appealability islenied.

Dated at Milwaukee, Wisconsin thsh day of May, 2011.

s/AARON E. GOODSTEIN
US. Magistrate Judge
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