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April 30, 2013

Before WOOD, Circuit Judge, DOW, District Judge, and STADTMUELLER,

District Judge

This Court previously ordered that the plaintiffs be allowed to

conduct a thorough forensic examination of a number of computers used in

the redistricting process in order to determine whether relevant materials,

otherwise subject to pretrial discovery, had in fact been deleted from those

computers. (Docket #300). On April 18, 2013, the plaintiffs filed a motion

requesting that the Court require that some other entity or entities—be it the

Legislature; the Legislature’s prior counsel, Michael Best & Friedrich LLP

(“Michael Best”); the defendants; or another—be required to pay the costs

associated with the ongoing investigation. (Docket #301). To this point, the

investigation appears to confirm that many files were indeed deleted from

the computers, but has not yet conclusively turned up any evidence of bad

faith or established that relevant and important documents were improperly

withheld. (Docket #301, at 2–3). The investigation has been expensive, and is

likely to require substantial amounts of additional resources. (Docket #301,

at 3–4). Thus, the plaintiffs have requested that the Court shift the burden to

some other party to pay those expenses on an interim basis. (Docket #301, at

4). The Court has received responses from the Legislature and from Michael

Best, both of which object to the shifting of costs. (Docket #304, #306). Having

considered each of these submissions, the Court is obliged to deny the

plaintiffs’ motion.

Imposition of interim fees on any adverse party would be

inappropriate. While the Court is fully aware of and concerned with the

seemingly vast amount of file deletions that the plaintiffs’ investigation has
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uncovered, there has not yet been any showing that the files were either

deleted in bad faith or would otherwise have been pertinent to the fact

finding process in the underlying action. Thus, the Court is wary of requiring

any other party to foot the plaintiffs’ bill. To be sure, in the ordinary course

of litigation—which, admittedly, this is not—each party would bear its own

costs associated with its investigation and necessary experts and, as part of

evaluating its case, make a value judgment as to whether the potential

outcome justifies the costs associated with its investigation.  Similarly, here,

the plaintiffs face the difficult choice of whether to accept what has been

uncovered thus far and file any final report and motions in reliance thereon

or to pay the additional costs required to continue their investigation in

hopes that some additional information is uncovered. 

At the same time, it should be noted that the Court is not foreclosing

any future monetary award to the plaintiffs. Rather, at this juncture, the

Court is simply denying the plaintiffs’ motion to be granted interim costs.

After the parties have submitted their final report on the investigation

together with any additional motions—which remain due on May 10, 2013,

and May 24, 2013, respectively (Docket #300)—the Court will issue such

further orders as deemed appropriate.

Accordingly,

IT IS ORDERED that the plaintiffs’ motion requesting an award of

interim payment of costs (Docket #301) be and the same is hereby DENIED;

and

IT IS FURTHER ORDERED that, given the plaintiffs’ consent (Docket

#312), the Legislature’s motion for leave to file excess pages (Docket #305) be

and the same is hereby GRANTED.


