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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

KATHRYN M. NELSON,
Plaintiff,
V. Case N0o12-C-472
JOHNSON & JOHNSON, et al.

Defendans.

DECISION AND ORDER

Plaintiff Kathryn M. Nelson filed this lawsuit alleging she was injured assaltr of the
implantation of a Prolift Total Pelvic Floor Repair System device manufacturedaady
Defendants Johnson & Johnson and Ethicon Inc. On May 14, 2009, Plaintiff underwent a vaginal
hysterectomy along with the implantation of the Prolift device for pelkgan prolapseAfter
the surgery, Plaintiff experienced numerous complications she claimsatiebeitable to the
Prolift and underwent surgical intervention, including a vaginal mesh revision astexcTl hat
surgery did not resolve the complications. Plaintiff filed this suit on November 2, 204halje
causes of action for strict products liability and negligence.

At the time that Plaintiff's cause @aiction accrued, strict products liability in Wiscongi

n
was governed by common lavigee, e.gGodoy v. E.I. du Pont de Nemours & C2009 WI 78,
319 Wis. 2d 91, 768 N.W.2d 674£ffective February 1, 201, the Wisconsin legislature enact¢d
2011 WI Act 2 which createdVis. Stat. 8§ 895.047, among other statutes. Section 895.047

entitled“product liability;” providesin relevant parthat, in an action for damages caused Ry a
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manufactured product based on a claim of strict liability, a manufacturablis to a claimant if
the claimant establishes all of the following by a preponderance of the evidence:

(a) That the product is defective because it contains a manufacturing defect, is
defective in design, or is defective because of inadequate instructions argsarni

A product contains a manufacturing defect if the product departs from its intended
design even though all possible care was exercised in the manufacture of thg
product. A product is defective in design if the foreseeable risks of harmippsed
the product could have been reduced or avoided by the adoption of a reasonable
alternative design by the manufacturer and the omission of the alternatige des
renders the product not reasonably safe. A product is defective because o
inadequate instructions or warnings only if the foreseeable risks of harm posed by
the product could have been reduced or avoided by the provision of reasonablg
instructions or warnings by the manufacturer and the omission of the instructions
or warnings renders the pradunot reasonably safe.

14

(b) That the defective condition rendered the product unreasonably dangerous t¢
persons or property.

(c) That the defective condition existed at the time the product left the control of
the manufacturer.

(d) That the product reached the user or consumer without substantial change in th
condition in which it was sold.

(4

(e) That the defective condition was a cause of the claimant’s damages.
Wis. Stat. § 895.047(1).Plaintiff claims that this statute legislatively overruled mudh| o
Wisconsin’s common law of strict products liability.

This matter comes before the court on Plaintiff's motion regarding the dppliesv and
jury instructions to apply at trial. The parties do not dispute that Wis. 38%5.847 by its terms,
applies retroactively Defendants assert that, because Plaintiff filed this suit in 20i2, Stat.
§ 895.047goverrs this action. Plaintiff contends, howevdhat the statuts retroactive
application would be unconstitutional because it would impair her vestedtoighirsue hef

claims under the prAct common law. The issue before the court is whether the retroagtive

1%}

application of Wis. Stat. 8§ 895.047 unconstitutionally impacts Plaintiff's right to pursu




claims. For the following reasons, the court finds that the Wisconsin constitution’s guat@ntee
due process prohibits retroactive applicatiosexftion895.047 in this case. As such, Wiscongin
common law as it existed at the tifkintiff's cause of action accrued applies in this case.

In Wisconsin, [r] etroactive legislation enjoys a presumption of constitutionality, and the
challenger bears the burden of overcoming that presuniptigiartin by Scoptur v. Richargs
192 Wis. 2d156, 200, 531 N.W.2d 70 (1995) (citation omitted)he challenger satisfies ttHe
burden by demonstrating the unconstitutionality of the legislation beyond a absaloubt.
Matthies v. Positive Safety Mfg. C@001 WI 82,1 26, 244 Wis. 2d 720, 628 N.W.2d 842.
Notwithstanding the presumption of constitutionality, retroactive legislationusedivith “some
degree of suspicion” and must meet the test of due prodéadin, 192 Wis. 2d at 201. To
determine whether a retroactive statute comports aith process, the couitst asks whethe
the statutes taking away the challenger’s “vested righkatthies 244 Wis. 2d 720, { 21f no

vested right is at stake, then the statute satisfies due process, ending tiie Ihthercourt finds

()

that he challenger is losing a vested right, then the court asks winetitterctive application ha
a rational basisld. at 27.
The Wisconsin Supreme Court has acknowledged that “[d]efining a ‘vested right’ is
somewhat difficultand has explained that faght is vested when it has been so far perfected|that
it cannot be taken away by statute.and’s End, Inc. v. City of DodgeviJl2016 WI 64 11 68—
69, 370 Wis. 2d 500, 881 N.W.2d 702. The courtdiasrecognized that “aexisting right of
action which has accrued under the rules of the common law or in accordance wititiibesr
is a vested property right.d. at  70(quotingMatthies 244 Wis. 2d 720f 22) see also Gibsor
v. Am. Cyanamid Cp.760 F.3d 600, 609 {7 Cir. 2014) (“The Wisconsin Supreme Court

decisions irMatthiesand inMartin both dictate that a plaintiff's interest in a comrdaw claim




is a protected vested interest.’Plaintiff's strict producs liability claim accrued on the date (

pf

her injury, andshe thereforbéad a vested property right before the Wisconsin legislature enpcted

section895.047Defendants assert that, even though Plaintiff may have a vested right inche
productsliability claim, section895.047merely altered the prodaral framework for purgng

strict liability claimsand Plaintiff does not have a vested right in the procedural burdens of

and remedies connected with her claiRlaintiff counters thasection895.047 constitutes

substantive change to Wisconsaml

“The definitions of ‘substantive’ and ‘procedural’ are relatively easy te &tat are nof
always easy to apply. Indeed, the procedural/substantive dichotomy depends on theotq
the analysis.” Trinity Petroleum, Inc. v. Scott Oil C&007 WI 88141, 302 Wis. 2d 299, 73
N.W.2d 1. The Wisconsin Supreme Court observed that “[a] procedural law is that
concerns the manner and order of conducting suits or the mode of proceeding to egtir
rights and the substantive law is one that establishes the rights and duties of’alplaftyuoting
3A NORMAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION 8§ 67.2 at 10405 (6th ed.
2001)). It explained, “It is often written that if a statute creates, defines, anthteguights ang
obligations, it is substantive. If a statute prescribes the method, thatlegahenachinery, use
in enforcing a right or remedy, it is procedurald.

As previously stated, at the time Plaintiff's claim accrugtdct products liability law in
Wisconsin was a function of common lam Dippel v. Scianp37 Wis. 2d 443, 155 N.W.2d 5
(1967), the Wisconsin Supreme Court adopted the rule of statilily as set forth in thq

RESTATEMENT (SECOND) OF TORTS § 402At0 be applied in products liability cases. Under

common law ruleaplaintiff was required to prove the followirige elements to establish a strict

product liability claim:
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(1) that he product was in defective condition when it left the possession or control
of the seller, (2) that it was unreasonably dangerous to the user or consumer, (3
that the defect was a cause (a substantial factor) of the plaintiff's injuries or

damages, (4) that the seller engaged in the business of selling such product or, puiit

negatively, that this is not an isolated or infrequent transaction not related to the
principal business of the seller, and (5) that the product was one which the selle
expected to andid reach the user or consumer without changbke condition it
was when he sold it.
Dippel, 37 Wis. 2d at 460Wisconsin strict liability law applied the consureantemplation tes
in design defect caseSeeGreen v. Smith & Nephew AHP, In2001WI 109, 34 245 Wis. 2d

772, 629 N.W.2d 727 The consumecontemplation test assessed whether a produ

°t s

unreasonably dangerous and imposed liability where the product was “(1) in a conditijon not

contemplated by the ultimate consumer; and (2) dangerous to an extent beyond thaowiug
be contemplated by the ordinary consumdd’ at § 40 (internal quotation marks and citati
omitted. “[A]lthoughthe feasibility of an alternative design can be considered when evall
a design defect claim, it is not a requiremer@ddoy 319 Wis. 2d 91, { 4@itation omitted).

Section 895.047 of the Wisconsin Statuésredthe way in which a plaintiff proved

strict product liability claim. It essentially changed the elemems an initial matter, the statute

redefines a defectivelgesigned productRather thaefining a defectively designed product

one where the design itself is the causéhefunreasonable danger, the statute provide$[#jal
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product is defective in design if the foreseeable risks of harm posed by the product could have

been reduced or avoided by the adoption of a reasonable alternative design by the man
and the omission of the alternative design renders the product not reasonably safeStai\
8§ 895.047(1)(a).Implicit in this new language is the rule that an inherently dangerous pr
for which there is no safer alternative cannot be found unreasonably dange®euson
895.047(1)(a) thusnposes new burdens on a plaintiff by requiring that she prove foresee

and that a reasonable alternative design exists and should have been adopted by dlctunear
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Where there are no safer alternatives,ejprives her of her right to recover, even though
product is unreasonably dangerous.

The statute alsbmits a plaintiff's right to recover in other ways. rétlieves sellers an
distributors of liability except in limited circumstancegeWis. Stat.§ 895.047(2)allows the
defendant to assert a rebuttable presumption that a product is ndiveefeit “at the time of
sale, complied in material respects with relevant standards, conditions, or apprevéstbral
or state law or agency,” a defense not otherwise available at commgpisdawis. Stat.
§ 895.047(3)(j)and bars the admission of evidence of subsequent remedial measures
“for the purpose of showing a manufacturing defect in the product, a defect in the desigj
product, or a need for a warning or instructiseeWis. Stat. 895.047(4).

By changing the way in which a plaintiff must prove a strict pradiatbility claim, the

new statutelid not merely institute procedural requirements; it altered the rights of Plairttigf

relevant provisions of the new statute are therefore substantive, in thastablish the rights

and duties of the party, rather than merely establishing “the manner and order ofingreluts
or the mode of proceeding to enforce legal right&ege Trinity Petroleum, Inc302 Wis. 2d 299
141. The Wisconsin Supreme Court decisionslaithiesand inMartin suggesthat, once the
plaintiff accrues her clainghanges in the law, if they impair that claim, would constitute a
process violation.

In Matthies thecourt addressed whetheatroactive legislation “amending the statute
contributory negligence, Wis. Stat. 8 895.0#Himit joint and severdlability to a person foung
51% or more causally negligent,” as applied to the plaintiff's negligertaim violated due
process. 244 Wis. 2d 720, %i. At the time the plaintiff's claim accrued, “joint and sevg

liability was a commo#aw rule inWisconsin which permitted a plaintiff to recover his or
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damages from any one of two or more persons whose joint or concurring negtitgeoaused
the plaintiff's injury.” Id. Matthiesexplained that an “existing right of action which has accr

under the rules of the common law or in accordance with its principles is a vestedymighet

ued

Id. atf 22 (quotatiotMARKS and citation omitted)It observed that the legislature’s amendmgnt

of Wis. Stat. § 895.045 “significantly changed” joint and several liability laWisconsin and
concluded that the plaintiff had a vested property right which had been substanpaired by
retroactive application of § 895.045(15imilarly, in Martin, the Wisconsin Supreme Cou
addressed whether retroactive application of the cap orecamomic damages in medic
malpractice cases violated due process. 192 Wis. 2d a020IThe court held that, when th
plaintiffs’ claim accrued, they “had a sthntive right to recover, in full, the noneconon
damages awarded by the jury,” and that right was vested for due process pulighcsee206.

Under the facts dboth cases the plaintifisere unabléo recover damagesBut neither
case limis vesed rights to damages or whether the plairitiéistittement to damages diéeen
eliminated Instead, the Wisconsin Supreme Court dictated that “[a]n existing rightioh
which has accrued under the rules of the common law or in accordance withdtplgsiis a
vested property right.”Matthies 244 Wis. 2d 7207 22 (quotingHunter v. Sch. Dist. Gale
Ettrick-=Trempealeap 97 Wis. 2d 435, 455, 293 N.W.2d 515 (1980)Where retroactive
application of a statuteas an “adverse impact” on the claing ttonstitutional issue arisetd.
2. Therefore, under Wisconsin law, Plaintiff has a vested right in her prevexisting
commontaw strict produdt liability claim.

Oncea vested right has been identified, #twurt mustdetermine whether there is
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rational basis for the retroactive application of the staflite parties dispute which standard the

court should apply in assessing whether retroactive application has a ratianai lisis case




Plaintiff contends that Wisconsin courts have applied the balancing test seh fddhtin. See
Martin, 192 Wis. 2d at@L. “Whether there exists a rational basis involves weighing the p
interest served by retroactively applying the statute against the privatest that retroactiv
application of the statute would affectMatthies 244 Wis. 2d 720] 27 (citingMartin, 192 Wis.
2d at 201). “Implicit within this analysis is a consideration of the unfairnessecrdy the|
retroactive legislation.”ld. (quotingMartin, 192 Wis. 2d at 201).

In Matthies once the court determined that the plaintiff had a vested property righ

had been substantially impaired by retroactive application of the contribugirgeree statute

the court applied the balancing test to determine whdtiege was a rational basis for thge

retroactiveapplication In identifying the public interest served by retroactive application o
statute, the court observed that there was “nothing in the Legislative mefeBureau’s
legislative drafting file whih indicate[d] that the legislature amended Wis. St&895045 in
response to a pressing, or otherwise, economic or social idsuaty 32. The court conclude
that “to determine, based on the legislative history available, what motivated thatlegiso
modify the doctrine, requires speculatioid” The court also rejected the defendant’s content|

regarding the public interest served by retroactive application of theesfatding that the recor

was devoid of any evidence in supporitefcontentionsid. at§33-36. Instead, the court found

that “retroactive application of Wis. Stat. 8§ 895.045(1) would severely impaihiggttght to
recover all of his damages . . . without any real notid¢d.’at 146. The court explained that,
the time the plaintiff sustained his injury, he was entitled to a full recoverig afdmages fron

any defendant found causally negligent. Under the amended statute, howeverintifésp
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damages could be reduceddiyeast half Id. at[146-47. In balancing these interests, the court

found that “the substantial impairment of Matthies’ right to recovery significautweigh[ed]




the public interest, if any, served by retroactive application of § 895.045(tl).’at  47.
“Accordingly, retroactive application of 8 895.045(1)’s modification of joint and séliability
[was] an unconstitutional violation of due proceskl’”

More recently, the Seventh Circuit applied the balancing testibson v. Ararican
Cyanamid Cq.760 F.3d 600 (7th Cir. 2014). Thetieg plaintiff claimed he was injured by whi
lead carbonate pigment used in lead paint. Because the plaintiff could nify isMdrich
manufacturers made the white lead carbonate pigment that injured him, he brougbaimst

multiple manufacturers under Wisconsin’s risk contribution theory oflitdility. I1d. at 604.

The district court dismissed the plaintiff's suitVhile the plaintiff's appeal was pending, the
Wisconsin legislature enacted Wis. Stat. 8§ 895.046, which extinguishezbriibution theory|

in Wisconsin state courtsThe plaintiff asserted thaection895.046’s retroactive application {o

his case vidted the Wisconsin constitution’s guarantee of due process.
After concluding thathe plaintiff's alreadyaccrued cause of action was a vested ri

the court balanced the public interest and the private interest in asselsihgnthe statute’

retroactive application had a rational basisl. at 609. The court concluded that “Wisconsi

Supreme Court precedent dictates that Section 895.046 cannot be retroactively mfighedf
the state constitution’s guarantee of due procdsis.The court noted that the legislature enac
section 895.046 “tcserve the public interest in permitting businesses to operate in Wisd
without fear of productsiability litigation in the indefinite future based on riskntribution
theory.” Id. at 610(citing Wis. Stat. 895.046(1g)). This purpose is served by section 896.
the court observed, by extinguishing rsntribution theory altogether. The court found that

competing private interest is significant because, withoutaaskribution theory, the plaintif]
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(and others similarly situated) “canrmobve causatioin-fact as to a particular manufacturer and




thus will likely recover nothing, even though [the plaintiff] can show (if he prowgegrima facie

case) that the pigment manufacturers contributed to the risk of injuring hldat 610. In other

D
o

words, “Gibson would likely have no remedy at ald’ The Seventh Circuit therefore conclud
that “[a]s interpreted by the Wisconsin Supreme Court, the state constitutionjzradess
guarantee prohibits retroactive application of Section 895.046.”

Defendants assert that Wisconsin’s application of the balancing test hasploeadic.
Citing Justice Ziegler's concurrenceliand’s End, Inc. v. City of DodgeviJl2016 WI 64, 370
Wis. 2d 500, 881 N.W.2d 702, Defendaargue that theational basis test “is really not |a
balancing test at all.ld. 157 (Ziegler, J.concurring). Instead, “[ulnder rational basis revieyy,
legislation is constitutional ‘unless it is patently arbitrary’ and bearstromead relationship to g
legitimate gvernment interest.In re Commitment of Hage2018 W1 401 39, 381 Wis. 2d 74

911 N.w.2d 17 (quotingn re Commitment of Alge2015 WI 3,1 39, 360 Wis. 2d 193, 858

174

N.W.2d 346). Though Defendants assert that the balancing tedaiin does not control, th¢
court cannotirawthat conclusion ageitherMartin nor Matthieshasbeen overruledLand’s End
andHager are distinguishable from the instant case because the court incisesefound that
the plaintiffs did not establish that they had a vested right that had been salbgierpaired by
retroactive application of a statwdad was not required to apply the balancing test as a resylt. In
short the court will apply the bancing test in determining whether retroactive application of
Wis. Stat. 8895.047 has a rational basigthis case

The court will first consider the public interest served by retroactive appficaf Wis.
Stat. § 895.047 to Plaintiff's strict products liability claim. “The public purpsggporting
retroactivity under a due process analysis must be substantial, valid and intemeec:dy a|

general economic or social issuélatthies 244 Wis. 2d 7207 31 (quotingNeiman v. Am. Nat'l

10




Prop. & Cas. Cq.2000 WI 831 23, 236 Wis. 2d 411, 613 N.W.2d 160) (alterations omitt

As an initial matter, in this case, adviatthies the court has not been presented with any evid

2d).

ence

that the legislature enacted sect&95.047 “in response to a pressing, or otherwise, econonpic or

social issue.”Seeid. at | 32. Defendants assert that the public interesterved by the statut]
because it creates a simple, brighé standard that is easy to apply in every strict prod
liability case. It maintains that, by specifying that the statute applies to all lawswitéch the
causes of action accrued after February 1, 2011, the legislature “avoided asnewiaich courts
become . . . burdened with the ofifficult task of ascertaining the precise date in whic
plaintiff's cause of action accrued.” Defs.’ Br. at 14, Dkt. No. 90. But in this tases is no

dispute thaPlaintiff’'s cause of action accrued prior to the enactment of Wis. $&25.047.

D
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Although Plaintiff did not have a pending lawsuit at the time Wis. Stat. § 895.047 wasdenact

retroactive application of the statute wouldngficanty impair her rightto prove her strict
products liability claim.

At the time Plaintiff's claim accruedPlaintiff could prove that Defendants’ product w
defective without establishing the existence of a reasonable alternative atabigfioreseeability
of harm. Thenew requirements createdsection 895.04,/which have added these elements
a strict products liability clainrhad beemreviously rejected by the Wisconsin Supreme Casl
burdensome and expensive. For instancé&adoy the Wisconsin Supreme Coudjected a|
reasonable alternative design requirement in strict products liabilieg.c&19 Wis. 2d 91, 1 44
The court explained, “We do not require that a plaintiff affirmatively prove, giraxpert
testimony, that an alternative design is comnadisciviable. We do not impose an expens
burden and require a battle of the experts over competing product dedyres. Y 45 see also

Green 245 Wis. 2d 772 73 (holding that proof of a reasonable alternative design would
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“an additional—andconsiderable-element of proof” to the analysis)rhe court inGreenalso

“reemphasize[d] the longtanding rule that foreseeability of the risk of harm plays no role in

current Wisconsin products liability law.” 245 Wis. 2d 7%270. The court reasonethat
“[w]here a manufacturer places a defective and unreasonably dangerous pradilne siteam
of commerce, the manufacturer, not the injured consumer, should bear the costskd flesed
by the product.”ld. at{ 74. The retroactive application gection895.047 “hardly befits notion
of fundamental fairnessds Plaintiff would be significantly impaired by the imposition of the 1
requirements to prove a strict products liability claim imposed by the stailaéhies 244 Wis.

2d 720, 1 43. It would be unfair and would violate due process to change the rule after h
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hadaccrued.Balancing the private interest against the public interest, the substantial imyajirme

of Plaintiff's rightto establish strictneducts liability under Wisconsin’s common lautweighs
any public interest served by retroactive applicatioseation895.047. Plaintiff has establishe
beyond a reasonable doubt that there is no rational basis for retroactively @ppiginStat.
§895.047 to her strict produghiability claim. Accordingly, retroactive application section
895.047 is an unconstitutional violation of due process, and Wisconsin common law as it
at the time Plaintiff's cause of action accrued applies incdse. The Clerk is directed to set th
matter for a telephone conference forthwith.

SO ORDERED at Green Bay, Wisconsthis 23rd day ofDecember, 2019

s/ William C. Griesbach

William C. GriesbachDistrict Judge
United States District Court
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