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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

HECTOR RODRIGUEZ JR
Plaintiff,
V. Case N018-C-1875

ANDREW M. SAUL,
Commissioner of Social Security,

Defendant.

DECISION AND ORDER

Plaintiff Hector Rodriguez Jiffiled this action for judicial review of a decision by the
Commissioner of Social Security denyinig applications for disability insurance benefits under
Title Il and supplemental security income under Title XVI of the Social Seccity Plaintiff
argues that the administrative law judge’s (Ad&cision is flawed and requires remdetause
the ALJfailed to(1) properly assedsis subjective complaints caused by his pain sympt@ahs,
properlyassesghe opinions of his treating provideesd @) incorporate his moderate limitations
of concentration, persistence, or pace into his residual functional capacityresgedsor the
reasons that follow, the decision of the Commissioner widfbemed

BACKGROUND

Plaintiff filed an application for a period of disability and disability insurance bereai
an application for supplemental security income on May 6, 2015. R92183. He listed
continuous, daily ankle pain, club feet, an elbow injury from March 2015, gmeégkion as the
medical conditions that limited his ability to work. R. 248aintiff claims the alleged onset date

for his conditions was May 30, 2013, when he was 36 yearsldldAfter his application was
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denied initially and on reconsideratidPaintiff requested a hearing before an ALR. 170. On
July 24, 2017, ALJ Peter Kafkas conducted aiperson hearingvhere Plaintiff, who was
represented by counsel, and a vocational expert (VE), testified. R. 40.

At the time of the hearindg?lainiff did not have a permanent residence asided with
various family members. R. 51. In 2015, he worked as a personaldaoenorker Id. In this
role, he cleaned and helped individuals move around their home, whidhedholding arms and
guiding the individuals. R. 534. Hetestified that héell three times with one client because of
his physical pain and was “basically” fired from this job. R. 54. For six to seven yearsatiar
point, he workedn marketing and promotiofor a compay where he sold radio advertising.

R. 58-59.

Plaintiff testified that heises a can® walk R. 53. During the hearing, he placed his left
hand under his elbow to elevate it, explaining that doingastially alleviatel the shooting
sensation that he otherwise feels. R. Baintiff testified that he can sometimes pick stuff up,
but has difficulty holding items for long periods of time or opernagr. Id.

Plaintiff told the ALJ thahis main problem was atlay shooting pain below his knees and
down to his feet and ankles. R. 61. He also experiences pain in his neck that continues through
his shoulder, elbow, and fingerdd. Plaintiff's depression is caused by his ankle symptoms.
R.62. He regularly takes Topamax and Cymbalta for chronic pain and Restoril for his depression
and as a sleep aidd. Plaintiff said thesenedications'somewhat” help with his painld. His
pain is also helped by lying down and putting his feet in an upright posltion.

On a typical dayPlaintiff wakes up, takes care of his “personals,” and takes his medication.
R. 62-63. He then attempts to get comfortable in his recliner and places his feet up. R. 63. He

bathes and dresses himself; sometimes he requires assistégroegethe bath.ld. Plaintiff



testified herarely makes breakfast because he is usually offered a bowl of cereal or something
similar, but he is able to make a sandwich or similar food for lunch or diftheHe does not do
chores. Id. He said has unable to regularly do dishes because it is easy for him to fall without
his cane; at most, he testified he could do a few dishes. R. 64.

Plaintiff explained that his pain makes him unable to concentrate. R. 69. He has difficulty
reading, completig paperwork, or watching a movie because of the pain. R.069Plaintiff
previously smoked marijuana to relieve his symptoms; he thought it helped his symptoms, but now
says “it really didn't.” R. 70. He last smoked about three months before thed)dwitestified
he does not abuse any other street drugs, prescription drugs, or aldohol.

In a fifteenpage decision dated January 19, 2018, the ALJ concluddel#natiff was not
disabled. R. 1:832. The ALJ’s decision followed thHire-step sequential process for determining
disability prescribed by the Social Security Administration (SSA). At steplom@lt] foundhat
Plaintiff met the insured status requirements of the Social Security Act through March 31, 2018,
and had not engaged in substantial gainful activity since May 30, 2013, the alleged onset date.
R.21. Atstep two, the ALJ determined tRaintiff had the following severe impairmenisstory
of bilateral congenital clubfoot with pestrgical correction residuals; degenerative disc disease
of the cervical spine; degenerative joint disease of the right elbow; depression; daadcsudisuse
disorder. Id. At step three, the ALJ concludehat Plaintiff did not have an impairment or
combination of impairments that met or medically equaled the impairments listed in 20Raf.R
404, Subpart P, Appendix 1d.

Next, the ALJ assess&faintiff's residual functional capacitiREC), finding that he could
perform sedentary work except that:

he may occasionally operate foot contrwith the bilateral lower extremities; he
may never climb ladders, ropes, or scaffolds; he feguently crouch, kneel,



stoop, and climb ramps and stairs; he may occasionally baleoey never crawl,

he requires the option to alternate between a sitting and stgmokiigon at will,

provided he is not off-task for more than 5% of the work period; he may frequently

handle, finger and feel with the dominant right upper extremity; he mayrwave

exposure to dangerous moving machinery or to unprotected heights; he requires a

canefor ambulation; he is limited to understanding, carrying out and remembering

no morethan simple instructions; he mpgrformsimple and routine tasks; he may

performwork involving only simple work-related decisns and work involving

few, if any, workplacechanges; and the claimant may have only occasional

interaction with the public.
R. 23. During the hearing, the ALJ asked the VE to testify about jobs in the national economy
given Plaintiff's age, education, work experience, and RFC. R. 31. At step four, the ALJ
concluded thaPlaintiff is unable to perform any past relevant work as & saf@esentative; but,
based on testimony from the VEhe ALJfound thatPlaintiff would be able to perform as a
document preparer, final assembler, or teuplscreener. RB0-32. Accordingly, at step five,
the ALJ concluded tha&laintiff was not disabledld. The Appeals Council denidélaintiff's
request for review, making the ALJ’s decision the final decision of the CommissiBné.

LEGAL STANDARD

Plaintiff is entitled to disability benefits under Title Il of the Social Security Adteif
became disabled before the date he was last insured. 42 U.S.C. § 423(a)(1). To récederSS
Title XVI of the Social Security Act, Plaintiff must be disabled and havedomteans. 42 U.S.C.
88 1381(a), 1382. Disability is defined as the “inability to engage in any substantial gainfty activi
by reason of any medically determinable physical or mental impairment which can beexpe
result in death or which has lasted or can be expected to last for a continuous period of not less
than 12 months.” 42 U.S.C.4&23(d)(1)(A).

The burden of proof in social security disability cases is on the claimant. 20 C.F.R.

8404.1512(a) (“In general, you have to prove to us that you are blind or disabled.”). While a

limited burden of demonstrating thahet jobs that the claimant can perform exist in significant



numbers in the national economy shifts to the SSA at the fifth step in the seqoertias, the
overall burden remains with the claimant. 20 C.F.R. § 404.1512(f). This only makes sense, given
the fact that the vast majority of people under retirement age are capable of pgytber@ssential
functions required for some subset of the myriad of jobs that exist in the nationairec It also

makes sense because, for many physical and mergalrments, there is no objective test that

can distinguish between those impairments that render a person incapablkéioefwbrk from

those that merely make such work more difficult. Finally, placing the burden of proof on the
claimant makes sens®causeif it were otherwisepeople may be inclined to seek the benefits
that come with a finding of disability when better paying or otherwise attragtiygoyment is

not readily available.

The determination of whether a claimant has met this burdesntizisted to the
Commissioner of the Social Security Administration. Judicial review of the dexisiothe
Commissioner, like judicial review of administrative agencies in general, isdedeto be
deferential.Parker v. Astrug597 F.3d 920, 921 (7th Cir. 2010). The Social Security Act specifies
that the “findings of the Commissioner of Social Security as to any fact, if supported tansiabs
evidence, shall be conclusive.” 42 U.S.C. 8§ 405(g). But the “substantial evidence” test is not
intendedo reverse the burden of proof. In other words, a finding that the claimant is not disabled
can also follow from a lack of persuasive evidence.

Nor does the test require that the Commissioner cite conclusive evidence exchyding a
possibility that the @imant is unable to work. Such evidence, in the vast majority of cases that
proceed to a hearing, is seldom available. Instead, the substantial evidencentesdedito
ensure that the Commissioner’s decision has a reasonable evidentiarySzasdss v. Colvin

600 F. App’x 469, 470 (7th Cir. 2015) (“The substangéi@idence standard, however, asks whether



the administrative decision is rationally supported, not whether it is corredig(isense that
federal judges would have reached the samelgsions on the same record).”).

The Supreme Court recently reaffirmed that “under the substentdgnce standard, a
court looks to an existing administrative record and asks whether it containseésafficidence’
to support the agency'’s factual determinatioridigstek v. Berryhi)l139 S. Ct. 1148, 1154 (2019)
(quotingConsolidated Edison Co. v. NLRBO5 U.S. 197, 229 (1938)). “The phrase ‘substantial

evidence,” the Court explained, “is a ‘term of art’ used throughout administratieldescbe
how courts are to review agency factfindindd. “And whatever the meaning of ‘substantial’ in
other contexts,” the Court noted, “the threshold for such evidentiary sufficiency igghdt hd.

Substantial evidence is “more than a mere scintilla.. It means—and means onfy-'such
relevant evidence as a reasonable mind might accept as adequate to suppouseedhdd.
(quotingConsolidated Edisqr805 U.S. at 229).

The ALJ must provide a “logical bridge” between the evidence and cometustlifford
v. Apfe] 227 F.3d 863, 872 (7th Cir. 2000). “Although an ALJ need not discuss every piece of
evidence in the record, the ALJ may not ignore an entire line of evidence that is conthary to t
ruling.” Terry v. Astrue580 F.3d 471, 477 (7th Cir. 2009) (citivdlano v. Astrue556 F.3d 558,
563 (7th Cir. 2009)tndoranto v. Barnhart374 F.3d 470, 474 (7th Cir. 2004)). But it is not the
job of a reviewing court to “reweigh evidence, resolve conflicts, decide questions oflityedibi
substitute [its] judgment for that of the Commissiondrdpez ex rel. Lopez v. BarnhaBB86 F.3d
535, 539 (7th Cir. 2003Burmester v. Berryhill920 F.3d 507, 510 (7th Cir. 2019). Given this
standard, and because a reviewing court may not substitute its judgment for that @flthe A

“challenges to the sufficiency of the evidence rarely succegchimidt v. Barnhay895 F.3d 737,

744 (7th Cir. 2005).



Additionally, the ALJ is expected to follow the SSA’s rulings and regulations in making a
determination. Failure to do so, unless the error is harmless, requires reVrsaiaska v.
Barnhart 454 F.3d 731, 7387 (7th Cir. 2006). Finally, judicial véew is limited to the rationales
offered by the ALJ.Shauger v. Astryé75 F.3d 690, 697 (7th Cir. 2012) (citi8gC v. Chenery
Corp, 318 U.S. 80, 93-95 (1943ampbell v. Astrugs27 F.3d 299, 307 (7th Cir. 2010)).

ANALYSIS

The ALJ cited substantial evidence in the record to support his conclusion thaffPlainti
was not disabledWith respect to Plaintiff’'s physical impairmentise ALJ pointed to the opinions
of Dr. Thomas Jones, M.D., and Dr. Kurt Reintjes, M.D., both orthopedic consultative physicians
who personally examined Plaintiff. R. 28. Dr. Jones examined Plaintiff on December 22, 2009,
in connection with a previous application for benefits. R—345 Based on his examination, Dr.
Jones concludedtife patieris condition will likely limit his ability [to] perform prolonged
standing, ambulation, use of stairs, or any job that keeps him on his feet for sigaificamit of
time. Seated upper extremity work wgsc] certainly be possible and sedentargrk would
certainly be appropriate.R. 347.

Dr. Reintjes examined Plaintiff some six years later in July 20itbreached essentially
the same conclusiorR. 432. Plaintiff was “nonspecific” about the activities in which he engaged,
but reported that he spentishnormal day*“just trying to ease his painwhich he rated
“approximately 8 on a general 1 to d€nle” Plaintiff told Dr. Reintjes thahothing seeradto
resolvehispain R. 433. Notwithstanding his complaints, Dr. Reintjes concludeé:states he
can stand on one location up to 5 minutes. He can sit for extended petious without problem

and lift normal weights in my opinich.Id.



The ALJ also cited the opinions of the State agency medical consultants, Pat bhan, M
and Mina Khorshidi, M.D., who reviewed the file in August and December of 2015, respectively.
Each concluded that Plaintiff was capablatieast théimited range of sedentary work described
in the RFC. R. 111, 130. Although the ALJ recognized that neither had the benefit of review of
evidence concerning Plaintiff's cervical degenerative disc diskasegncluded that a sedentary
physical RFC was still appropriate given the evidence of good functioning during exansnat
R. 28 (noting 2+ reflexes in all Is extremities, 4+ to 5/5 strength in the bilateral ugpéremities,
intact motor function, negative Hoffmansign, intact pulses, normal muscle tomed normal
coordination, no difficulties with grasping éine motor manipulation) and goambntrol of his
pain after epidural steroid injection and physical therapy (Exs. 9F, 15F/74, 16F/85,105, 120,
17F/6).”

As for Plaintiff's mental impairment, the ALJ citéae opinions of State agency reviewing
psychology consultants Roger Rattan, Ph.D., and Stephen Kleinman, M.D. Rr.2Battan
opined that Plaintiff had only mild difficulties in maintaining social functioR. 113. Dr.
Kleiman, on reconsideration, concluded tR&intiff would have moderate difficulties in social
interaction. R. 132.TheALJ also cited the July 25, 2015 reportbhical psychologstDr. Mark
Pushkash, Ph.D. Dr. Pushkash concluded from his examirnl&ibRlaintiff ‘has the intellectual
capabilities to comprehend, recall, and follow throughinmtruction” and that “his ability to
concentrate and persist on tasks was not seen to be significaptiyred during the present
assessmerit. R. 438. Dr. Pushkash thought itikely that Hector would have some difficulties
relating appropriately to supervisors and odvers in the work setting because of irritabijlitgnd

that his coping skills were compromised by his chronic pain and anxiety/depressici38-BO.



These opinions provide direct support for the ALJ’s conclusion that Plaintiff retained the
capacity fo a reduced range of sedentary work. They constitute significantly more than a “mere
scintilla’ of evidence. In addition to citing this evidence, the ALJ explained why he found the
evidence did not support Plaintiff's allegations of disabling physicdhhaental health symptoms
and why he did not find the opinions of Plaintiff's treating physician and mental health
professionals convincing. The ALJ thereby provided a logical bridge between the evidénce a
his conclusionsPlaintiff nevertheless arguésat the ALJ committed several errors in concluding
that he was not disabled, each requiring the decision be reversed and the case remanded.

A. Subjective Complaints

Plaintiff first argues that the ALJ improperly evaluated his subjective complairts.

Social Security regulations set forth a tatep procedure for evaluating a claimant’s statements
about the symptomsthat is, the claimant’s subjective complairiallegedly caused by his
impairments. 20 C.F.R. 8 404.152%his two-stepprocess is alsoutlined in an agency ruling,

SSR 163p. SSR 163p (Oct. 25, 2017) The ALJ begins by deciding whether a medically
determinable impairment “could reasonably be expected to produce the pain or other symptom
alleged.” 8404.1529(a);SSR 163p at *3. If so, the ALJ then “evaluate[s] the intensity and
persistence” of thelaimant's symptoms and determines how they limit the claimant’s “capacity
for work.” §404.1529(c)(1). In evaluating the intensity and persistence of a claimant’s symptoms,
the ALJ looks to “all of the available evidence, including your history, the signs and laiporator
findings, and statements from you, your treating and nontreating source, or other persons about
how your symptoms affect you.ld. “Signs” are “anatomical, physiological, or psychological
abnormalities which can be observed, apart from your statements (symptoms).” 8 404.1502(g).

The ALJ determines whether the claimant's statements about the intensiigiepees and



limiting effects ofhis symptoms are consistent with the objective medical evidence and the other
evidence of recordSSR 163p.

Plaintiff contends thathe ALJ violated SSR 18p by failing to build a logical bridge
between the evidence and the ALJ’'s conclusion as to credibihityin other wordserred in
concluding thaPlaintiff's statements were inconsistent wiie record. The court’s review of this
claim—a credibility, or consistency, determinatieis “extremely deferential."Bates v. Colvin
736 F.3d 1093, 1098 (7th Cir. 2013). At this stage, courts “merely examine whether the ALJ’s
determination was reasoned and supportelder v. Astrue529 F.3d 408, 413 (7th Cir. 2008)
(citing Jens v. Barnhart347 F.3d 209, 2334 (7th Cir. 2003)). This means the court does not
reweigh the evidence, resolve conflicts, decide questions of digdibr substitute its judgment
for that of the CommissionerRice v. Barnhart384 F.3d 363, 369 (7th Cir. 2004). “It is only
when the ALJ’s determination lacks any explanation or support that we will deé¢tabeipatently
wrong . . . and deservingf reversal.” Elder, 529 F.3d at 4134 (internal quotation marks and
citations omitted).

In his decision, e ALJ cited SSR 18p and then proceeded to evaluBaintiff's
symptoms, following the twstep process. R. 234. First, the ALJ determined that Plaintiff’s
medically determinable physical and mental impairments could reasonably prodpeinthed
other symptoms alleged. R. 26. He then turned to the question of wWRktim:iff's statements
about the intensitypersistence, and limiting effects of his symptoms were consistent with the
objective medical evidence and the other evidence of recdtee ALJ concluded thatthe
evidence of record in this case does not sugherlaimant’s allegations of disablindnpsical or

mental health symptoms 4.

10



In reaching this conclusion, the ALJ acknowledged that Plaintiff's “bdhfeot/ankle
impairment affect[shis capacities for standing and walkingld. The ALJ further concluded,
however, that “the lgective evidence documents the claimant retains some good function of his
lower extremities that are reasonably accommodated by a sedentary exertimhell functional
capacity.” Id. The ALJ then pointed to the medical reports showing that Plaintiff had exhibited
intact sensation, palpable pulses, no ankle clonus, the ability to extend and flex theegresat t
edema, he can rise independently from a seated position, he can ambulate independently, and he
can independently perform his activities of daily livindd.

Plaintiff challenges the ALJ’s reasoning, arguing thatcitation of the medical evidence
“grossly misconstrues the Record by ignoring evidence (and failing to explain the reason for such
omission)that contradicts the ALJ’s conclesi.” Pl.’s Br., Dkt. No. 13, at 9. He then proceeds
to cite, as an example of the alleged gross misconstruction, the fact thaflih@mtedto findings
that Plaintiffs sensatioro light touch in his right foot was reported as intact, but failed to mention
that it was also found diminished compared to sensatibis arms or other normal locationd.

But the fact that sensation is diminished does not mean it was not B&sR. 603-04. The ALJ
did not deny Plaintiff had an impairment of his feet/ankles. It was that impairmehedhhe
ALJ to limit him to sedentary work. The ALJ simply found that the impairment did ndere
Plaintiff incapable of all work.

Plaintiff likewise makes much of the ALJ's statement that Plaintiff could ambulate
independently, noting his need for a cane. Baiwithstanding Dr. Reintjes’ statement that
Plaintiff placed minimal weight on the cane and seemed to use it “more fopakent of stability
or confidencé,R. 433,the ALJ included use of a cafer ambulationin his RFC. R. 2. As the

Commissioner suggests, the ALJ may have been referring to the regulations whichttaefine

11



phrase “ambulate effectively” to include ugewingle cane for support. 20 C.F.R. Pt. 404 Subpt.
P, App 11.00 musculoskeletal systd®(2)(b). In any event, the ALJ accommodated Plaintiff’s
use of a canéor walking in the RFC, and based on the evidence cited, including the report of Dr.
Reintjes, the finding that he did not need a cane for simply standing was not unreasonable.
The ALJalsonoted thaPlaintiff's conditions improved with treatment. ldemonstrated
the ability to rise and ambulate independently (despite his foot and ankle condition)ddlzéme
his stability and mobility were significantly improved with his Arizona braces statéd that his
extreme neck pain was “wetbntrolled” after an epidural steroid injection and that it benefited
from physical therapy. R. 287. Likewise, the ALJ found th&tlaintiff's claims regarding his
psychological symptoms were not as severe as claimed. R. 27. The ALJ noted that throughout
various examsPlaintiff had shown good mental health functioning and memory ability and no
deficits in canprehensionld. In light of these findings, the ALJ found that the objective evidence
suggested tha&laintiff was not as limited as his alleged symptoms. R. 28.
The ALJ also cited Plaintiff's inconsistent statements regarding his medi@atadrug
use as calling into question his reported symptoms:
He provided conflicting reports regarding the usage and efficacy of his meujcat
reporting to his primary care physician that hydrocodone was not helypiful,
reported the opposite to his pain management provider (Exs. 10F/3, 14F/3, 16F/18-
19). The claimant alleged he was unable to receive his prescriptions due to the
pharmacy not filling them, but on at least one occasion the pharmacy was contacted
and reported the prescriptions were filled but never picked up (Exs. 16F/51, 76).
Additionally, the claimant purportedly could not toleratdo@azentin as it made him
feel “high,” yet the claimant continued to smoke marijuana (Exs. 14F/8, 16F/79).
The claimarits statements concerning his stabilitygbility and medication use are

therefore inconsistent with allegations of disabling limitations with regard to his
bilateral clubfoot impairment.

12



R. 27. The ALJ also found that “the claimant’s inconsistent statements regaidicannabis
abuse furtheundermines the reliability of the claimastallegations of disabling physical and
mental impairments.” R. 28.

Plaintiff argues that thiand otherevidence can be interpreted in a way more favorable to
his position. But it is not true that the ALIynored an entire line of evidence or distorted the
record. Plaintiff's argument to the contrary is really an argument thabtire should'reweigh
evidence, resolve conflicts, decide questions of credibility, or substitute [its] jmddone¢hat of
the Commissionegt which it cannot do.Lopez 336 F.3d at 539And while it is true that this
evidence does not conclusively establish Plaintiff's allegations of pain and dysatxéie
exaggerated, they provide a reasonable basis for the ALJ’'s dduietALJ fairly considered the
evidence in the record and explained his reasoning. No more is required.

B. Weight Afforded to Treating Source Opinions

Plaintiff also contends that the ALJ improperfliscountedthe opinions of his treating
medical providers. He claims that the ALJ erred by assigning little weight. tbiuRison, his
treating primary care doctor, and his treating mental health professionals.

Generally,the medical opinion of a treating physician on the nature and severity of an
impairment is given “controlling weight” if it is (1) “weBupported by medically acceptable
clinical and laboratory diagnostic techniques” and (2) “not inconsistent with stistantial
evidence.” Larson v. Astrug615 F.3d 744, 749 (7th Cir. 2010); 20 C.F.R18.927(c)(2); SSR
96-2p;see also Roddy v. Astrug05 F.3d 631, 636 (7th Cir. 2013). If the ALJ decides to give
lesser weight to a treating physician’s opinion, he must articulate “good reasomifg so.
Larson 615 F.3d at 749.Putdifferently, although an ALJ is not required to give the treating

physician’s opinion controlling weight, he is still required to provide a “sound explanation for his

13



decision to reject it.”"Roddy 705F.3d at 636 (citations omitted). “If the ALJ does not give the
treating physician’s opinion controlling weight, the regulations require the ALJ to cotiseler
length, nature, and extent of the treatment relationship, frequency of examination, tbiaipkys
specialty, the types of tests performed, and the consistency and supportability of tharnpkysic
opinion.” Moss v. Astrugb55 F.3d 556, 561 (7th Cir. 2008ge als®?0 C.F.R. 804.1527. The
ALJ is not required to “explicitly weigh every factorHenke v. Astrue498 F. App’x 636, 640
(7th Cir. 2012)Elder v. Astrue529 F.3d 408, 4146 (7th Cir. 2008). Instead, the ALJ need only
“sufficiently account for the factors.Schreiber v. Colvin519 F. App’x 951, 959 (7th Cir. 2013).

The ALJ affadedlittle weight toDr. Hudson’s opinions that Plaintiff was disabled due to
depression and bilateral foot pain; that he could not perform work at the sedentanh&vet; t
could not ambulate effectively; and would be off task 30% of the time, 50% less productive, need
to elevate his legs above waist level two hours a day, and be absent more than founatays a
He offered several reasons for doing so.

With respect to Dr. Hudson’s opinions concerning Plaintiff's mental capacityAltie
noted that Dr. Hudson was Plaintiff's primary care physician and her opinionsroomg his
mental capacity were outside her area of expertise. Dr. Hudson’s November 2015ingtthsia
Plaintiff was disabled due to depression and bilateral faof ffee ALJ also noted, suggested that
her opinion was intended as a temporary recommendation. The note acknowledged thét Plaintif
was “currently receiving treatment for both of these problems and we are workingkimgm
progress,” and recommended -agsessing his ability to work in 6 months time.” R. 29 (citing
R.469). Regarding Dr. Hudson’s 2016 and 2017 opinitnesALJ discounted them because they
limited Plaintiff

to an extreme level that is not consistent with her treatment notes or the overall
record, which show the claimant has intact sensation, palpable pulses, no ankle

14



clonus, the ability extend arftex the great toe, the ability to rise independently

from a ®ated position, and the ability to ambulate independently with the use of the

cane.
R. 29 The ALJ also cited reported improvementsPiaintiff's mobility and stability with his
Arizona bracesld. As this review shows, the ALJ’s decision contemplatedregulatory factors
and gave sound reasons for assigning little weight to Dr. Hudson’s opinion in light of the evidenc
as a whole.

Plaintiff also argues that it was error for the ALJ to rely on Dr. Jones’ opinioR ldnatiff
was able to perforreedentary work involving the upper extremities because it was offered in 2009
and therefore outdatedt is error for an ALJ to “rely on an outdated assessment if later evidence
containing new, significant medical diagnoses reasonably could have changed thengeviewi
physician’s opinion.” Moreno v. Berryhill 882 F.3d 722, 728 (7th Cir. 2018 amended on
reh’g (Apr. 13, 2018) (citingStage v. Colvin812 F.3d 1121, 1125 (7th Cir. 2016) (remanding
where a later diagnostic report “changed the pictunawsch that the ALJ erred by continuing to
rely on an outdated assessmen®gins v. Colvin 764 F.3d 677, 680 (7th Cir. 2014) (remanding
after ALJ failed to submit new MRI to medical scrutingge also Akin v. Berryhjl887 F.3d 314,
317 (7th Cir. 2018)holding the ALJ erred in crediting the stagency opinions, which were
outdated and missing approximately 70 pages of medical recétdglever, in this cas®laintiff
has not shown that Dr. Jones’ opinion was inconsistent with the medical reeoreéxtent that
would render it invalid. In fact, the ALJ described Dr. Jones’ opinion in the same sentéce as
mentioned Dr. Reintjes’ opinion (who was, like Dr. Jones, an orthopedic consultative examiner
R. 28. Dr. Reintjes offered his opinion in July 2015, over two yearsRi#attiff's alleged onset
date and aftePlaintiff's fall that occurred in approximately April 201%e€R. 413). R. 432Dr.

Reintjes over five years after Dr. Jongsached the same conclusion with respe®l&ntiff's

15



upper extremities, finding that they were “all within normal limits.” R. 488e ALJ found both
the opinions of Dr. Jones and Dr. Reintjes therefore consistent with the “longitudinabimedic
record.” R. 28.Due tothe consistencyof Dr. Jones’s opinion witthe medical recordnd Dr.
Reintjes’s opinion, the ALJ did not err by giving weight to Dr. Jones’ opinion.
Plaintiff also challenges the ALJ's assessment of the opiniornsucfe Practitioner
Anthony Hale and Licensed Counselors Arriann Tauer and Lacey WabeHale, Ms. Tauer
and Ms. Weber collectively opined that Plaintiff would require a thaee resiperiod during the
day due to fatigue, would have difficulty in working with others several times per week, would
miss work more than four days per months, would be unable to travel independently depending on
pain level, require four to five additional breaks per day, would be off task more than 20% per day,
would be 50% less productive, would be unable to perform complicated work and have marked
limitations on all of the “paragraph B” criteriaR. 46164, 793-97. The ALJ assigned their
opinions little weght and explained why:
While Ms. Tauer, Ms. Weber and Mr. Hale are all treating sources for theacigi
the undersigned notes none of the three is an acceptable medical source as defined
in the regulations. In addition, their opinions are extreme intioalato the
longitudinal record, and appear to be solely based upon the subjective reports of the
claimant (Ex. I4F/225). Their opinions also conflict with the objective
examination findings of Dr. Pushkash, whose objective findings document evidence
of good mental functioning, as discussed above. (Exs. 9F, :2B)22oreover,
Mr. Halés opinions are inconsistent with his own treatment notes, which regularly
indicate the claimant is doing well and has a good response to his medications.
R. 30. The ALJ also noted that Plaintiff had displayed good concentration, persistamogy me
and fund of knowledge at his consultative examination with Dr. Pushkash. He was able to do
multi-digit multiplication and had no comprehension deficits. This evidence, combined with the

opinions offered by the state agency consultants who reviewed the record, provided a reasonable

basis for the ALJ’s assessment.
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C. Incorporation of “moderate” limitation of CPP into the RFC

Finally, Plaintiff argues that the ALJ failed to imiporate hismoderate limitations with
respect to concentration, persistence, or pace (CPHjigiR#-C. A claimant’s RFC specifies the
most that a claimant can do despite the limitations causkis pirysical and mental impairment
20 C.F.R. 804.1545(a)(1). The ALJ assesses a claimant's RFC “based on all the relevant
evidence” in the record, including severe and-sewvere impairments as well as medical and non
medical evidence. £04.1545(a), (e)At the hearing stage, it the responsibility of the ALJ to
assess the claimant's RFC. 20 C.F.R. § 404.1546(c).

The ALJ formulatedPlaintiff's RFC, by restricting him to sedentary wonkth the
following limitations:

he may occasionally operate foot contrwith the bilateral lower extremities; he

may never climb ladders, ropes, or scaffolds; he feguently crouch, kneel,

stoop, and climb ramps and stairs; he may occasionally baleoegy never crawl,

he requires the option to alternate between a sitting and stgmoliigon at will,

provided he is not off-task for more than 5% of the work period; he may frequently

handle, finger and feel with the dominant right upper extremity; he mayrwave

exposure to dangerous moving machinery or to unprotected heights; he requires a

canefor ambulation; he is limited to understanding, carrying out and remembering

no morethan simple instructions; he mpgrformsimple and routine tasks; he may

performwork involving only simple, workelated decisions and work involving

few, if any, workplace changeand the claimant may have only occasional

interaction with the public.
R. 23 (emphasis added) The ALJ also observed that becausePddintiff's “deficits in
concentration, @rsistence or pace, he may perform work involving only simple, veated
decisions an@vork involving few, if any, workplace changésR. 26. Plaintiff argues thdtsimple
work-related decisions or few workplace changes does not account for deficits intcamnme,
persistence, or pace.” Pl.’s BIDkt. No. 13, at 21.

Plaintiff cites to several Seventh Circuit cases addressing the hypallogetastion posed

to the VE, but the only argument he advances in his brief concerns what the ALJ included in the
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RFC. And three of the cases tRdaintiff offers Stewart v. Astregy 561 F.3d 679 (7th Ci2009),
Craft v. Astrue539 F.3d 668 (7th Ci2008),andYoungv. Barnhart 362 F.3d 995 (7t@ir. 2004)
have been identified by the Seventh Circuit as not supporting the argument forRAdirdiff
relies on them-namely, tlat a limitation to simple workelated decisions in the RFC can never
capture a limitation in CPP. With respect to these cases, the Seventh Cirawiédbse

None of these cases is on point. None holds that a limitation to unskilled work can

never adequaly account for moderate limitations in concentration, persistence and

pace. And none involved a medical expert who effectively translated an opinion

regarding the claimant's mental limitations into an RFC assessment.
Milliken v. Astrue 397 F. App’x 218, 221 (7th Cir. 2010).

Here, the ALJ carefully considered the evidence and explained how it supported his RFC
assessment. The ALJ explained that he relied in part on the opinions of Das.d&RatKleinman,
state agency consultants who the ALJ noted were “highly qualified and experts inS&odiaty
disability evaluation.” R. 29. But he did not simply accept their conclusions, neither of which
thought that Plaintiff had even moderate limitations in CPP. The ALJ gave their opiessns |
weight becase “they did not have the opportunity to review more recent medical evidence
presented at the hearing level or hear the claimant’s testimony, which ddcone difficulty
with memory, reported concentration problems, and symptoms of depression.” Nar2fid the
ALJ accept the extreme limitations offered by Plaintiff's counselors and prasgtioner for the
reasons explained above. The ALJ essentially chose a middle ground, and found Plaintéf's me
limitations somewhere in between. He gave partial weight to Dr. Pushkash’s opinio&$oasd
them “consistent with his evaluation findings documented good mental health functioning (e.g.
recalling 3/3 objects after a teminute delay, accurately calculating sevena&thematical

computations, reciting errdree serial sevens to the number 50, and interpretipgpeerb)”

R. 30 (citing 438). Based on this evidence, the ALJ formulated the RFC that he concluded
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accommodated all of Plaintiff's functional limitations. It is not the court’s rolgutzstitute its
determination for that of the Commissioner. Indeed, where substantial evidencesstippor
Commissioner’s finding, it is deemed conclusive. 42 U.S.C. § 405(g).

Plaintiff's argument also ignores the fact that the agency hasdethe rules governing
the evaluation of mental impairments. The new regulabecame effective in January 2017 and
apply to the ALJ’s decision in this casBee SSA, Revised Medical Criteria for Evaluating Mental
Disorders 81 Fed. Reg. 66138, 66147 (Sept. 26, 2016). The new regulations claafetiey’s
“special technique” antheprocedure used by consultants and ALJs to assess mental impairments.
Importantly, the new regulations also make clear that a “moderate” limitation ntiohal area
means “[the claimant’djunctioning in this area independently, appropriately, effectively, and on
a sustained basis is fdir20 C.F.R. Pt. 404, Subpt. P, App. 1 8§ 12.00(F)&y the Commissioner
points out, the word fair is generally understood tmean ‘sufficient but not ampleor
‘adequaté.Merriam Webster’'s Collegiate Dictionadl7 (10th Ed. 19965ee alsd@lack’s Law
Dictionary (10th Ed. 2014) (definingfair as ‘reasonably good in kind, quality, or dedlee
Cambridge Academic Content Dmtiary (defining fair as average: neither very good nor very
bad).” Def.’s Mem, Dkt. No. 2, at 6 n.5. This clarification is especially important because the
cases on which Plaintiff relies were decided before the regulations expdeifiiyed what
moderate was intended to medee, e.g.0’Connor-Spinner v. Colvin832 F.3d 690, 698 (7th
Cir. 2016)(noting “[a]gency regulations, as far as we can tell, do not quantify what is meant by a
‘moderatérestriction”). Plaintiff fails to addredbese changes.

Here, the ALJ's RFC went beyond limiting Plaintiff to “simple” wearkated decisions.
The ALJ also limited Plaintiff to understanding, carrying out and remembering no rie

simple instruction$ R. 23. The ALJ must include all of the functional limitations he fomnd
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the RFC, nothe limitations that he rejectedhe ALJ's RFC determination is consistent with the
medical opinionsand other evidence offered in this case. Because subswntahce in the
record supports the Commissioner’s decision, it must be affirmed.
CONCLUSION

For these reasons, the decision of the CommissioA&HERMED . The Clerk is directed
to enter judgment in favor of the Commissioner.

SO ORDEREDat GreerBay, Wisconsirthis 8th day of June, 2020.

g William C. Griesbach

William C. Griesbach, Districiudge
United States District Court
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