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MOFCOM Decision

Ministry of Commerce of the People’s Republic of China
Announcement
2009 No.76

The Ministry of Commerce of the People’s Republic of China (MOFCOM) received a
notification of concentration submitted by General Motors Corporation(GM), a US
company, in connection with its proposed acquisition of Delphi Corporation(Delphi).
MOFCOM hereby makes the following announcement in accordance with Article 30 of
the Anti-monopoly Law of China (AML):

I. Case acceptance and review process

GM submitted the notification materials to MOFCOM on 18 Aug 2009 and subsequent
supplementations as requested by MOFCOM on 28 and 31 August. MOFCOM
determined the notification materials had satisfied the requirements set out in Article 23
of the AML, decided to initiate a preliminary review of the notification and notified GM
on 31 August . During the course of its review, MOFCOM assessed various impacts of
the concentration on market competition and completed its review before 28 September
2009.

II. Subject matter of the review

In accordance with Article 27 of the AML, MOFCOM conducted a comprehensive
review of the concentration from the following aspects:

(1) the parties® market share in the relevant markets and their control over markets;
(2) concentration levels in the relevant markets;

(3) the concentration’s impact on market entry and technological progress;

(4) the concentration’s impact on consumers and other relevant undertakings;

(5) the concentration’s impact on the national economic growth;

(6) other factors impacting the market competition.

III. Review work

After the acceptance of the case, MOFCOM carefully verified the notification materials
and conducted an in-depth analysis on important issues involved in the notification.
Furthermore, MOFCOM solicited opinions from relevant government authorities,
industry associations, carmakers, and the parties through solicitation of written opinions,
meetings and interviews with the parties, etc.



MOFCOM Decision

IV. Relevant markets

The parties’ products and activities do not horizontally overlap, but are vertically related
in the upstream and downstream markets. As such, the relevant markets for this
concentration are defined in accordance with the respective products of the parties. For
the products of GM, the relevant products markets are defined as the market for
passenger vehicles and the market for commercial vehicles, and the relevant geographic
markets for these two product markets are defined to be the Chinese market. For the
products of Delphi, the relevant product markets are defined to include ten distinctive car
parts market, including the markets for automotive electrical/electronic transmission
system, automotive connection system, automotive electrical centre, automotive energy
system, automotive entertainment and communications, automotive control and safety,
automotive safety system, automotive gasoline engine management system, automotive
diesel engine management system, and automotive fuel supply and evaporation products
respectively. The relevant geographic markets for the ten relevant product markets are
defined to be the Chinese market.

V. Competition issues

After an overall assessment of this concentration in accordance with applicable laws,
MOFCOM determined that the concentration will give rise to the following competition
concerns. Due to GM’s leading position in both the global and the Chinese automotive
markets, Delphi’s leading position in both the global and Chinese car parts markets and
its growth momentum, as well as the competition conditions in the relevant Chinese
markets, the concentration may have the following eliminative or restrictive effects on
competition: ¢

(1) Delphi is the sole supplier for many domestic car makers. Due to the post-
concentration relationship and the common interests between the two parties, it is
necessary that the potential adverse impacts on the stability of supply from Delphi to
other domestic car makers, and on price and quality shall be precluded, thereby avoiding
the elimination or restriction of competition in the domestic automotive market;

(2) In consideration of the post-concentration relationship and the common interests
between the two parties as well as GM’s involvement in Delphi’s board of directors, it is
necessary to ensure that GM will not obtain other domestic car makers’ competitive
information (such as R&D technologies, vehicle types, etc.) that is in the possession of
Delphi, thereby avoiding the elimination or restriction of competition in the domestic
automotive market;

(3) In consideration of the post-concentration relationship and the common interests
between the two parties, it is necessary to ensure that, in the course of switching to other
car parts suppliers by domestic car makers, Delphi will not take delaying nor non-



MOFCOM Decision

cooperative strategies and will not raise such switch cost, thereby avoiding the
elimination or restriction of competition in the domestic automotive market;

(4) In consideration of the post-concentration relationship and the common interests
between the two parties, GM may increase its procurement of car parts from Delphi in the
future and make it more difficult for other domestic car parts producers to enter into
GM’s procurement channels, thereby disadvantaging these producers and eliminating or
restricting competition in the domestic care parts market.

VI. Discussions regarding the imposition of restrictive conditions

To remove the competition concerns identified during the review, MOFCOM held
discussions with the parties regarding the imposition of restrictive conditions. During
the discussions, MOFCOM requested that feasible solutions be proposed to address the
competition concerns. The parties stated their views on the concerns raised by MOFCOM
and proposed preliminary as well as revised solutions. After assessing such solutions,
MOFCOM determined that the remedy package proposed by the parties to address the
competition concerns is able to remove the potential eliminative or restrictive effects on
competition.

VII. Review decision

In consideration of the above reasons and in accordance with Article 28 and Article 29 of
the AML, MOFCOM determines that the concentration may have the eliminative or
restrictive effects on competition and have adverse impacts on the competition in the
Chinese vehicle market as well as the upstream car parts market. As the parties
submitted solutions within the specified time period to sufficiently address such adverse
impacts on competition, which by large remove MOFCOM’s competition concerns,
MOFCOM decides to accept the solutions proposed by the parties and to approve this
concentration of undertakings, subject to the following specific conditions:

(1) Post the concentration, GM and Delphi shall guarantee that Delphi and the affiliates
Delphi controls or de-facto controls shall continue to supply domestic vehicle producers
on a non-discriminatory basis, shall always ensure the timeliness, reliability and product
quality of their supply, and the price and quantity of the supply shall be determined in
accordance with market rules and agreed contracts without imposing any unreasonable
conditions that may eliminate and restrict competition either directly or indirectly;

(2) Post the concentration, GM shall not illegally seek to obtain other domestic vehicle
players’ confidential competitive information that is in the possession of Delphi, Delphi
shall not illegally disclose such information to GM, and both parties shall not exchange
or communicate with each other either formally or informally as regards the third parties’
confidential competitive information.
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(3) Post the concentration, GM and Delphi shall guarantee that Delphi and the affiliates
Delphi controls or de-facto controls shall cooperate with their customers for smoothly
switching suppliers upon the legitimate request from the customers. They shall not, for
the purpose of restricting competition, raise the switch cost of other vehicle producers
through intentional delay, or imposition or proposition of restrictive conditions.

(4) Post the concentration, GM shall continue to multiple source of all auto parts on a
non-discriminatory basis; after setting its relevant requirements, GM shall procure non-
discriminatorily and shall not specially set up unreasonable conditions favouring Delphi
while disadvantaging other suppliers.

From the date on which this decision takes effect, GM and Delphi shall regularly report
to MOFCOM regarding their compliance of the above restrictive conditions. MOFCOM
shall impose sanctions in accordance with laws should any party breaches these
conditions.

This decision shall come into effect as of the date of this announcement,

Ministry of Commerce of the People’s Republic of China
28 September 2009

Source: Anti-monopoly Bureau of MOFCOM

<http:/fldj.mofcom.gov.cn/aarticle/ztxx/200909/2009090654021 | .htm1?879155828=368
3028003> (in Chinese)




28 September 2011

I, Mary Xu, of Freshfields Bruckhaus Deringer, which is located at 34™ Floor, Jin
Mao Tower, 88 Century Boulevard, Pudong New Area, Shanghai, PRC, declare that I
am well acquainted with both the Chinese and English languages, and that the
document listed below has been accurately translated, to the best of my knowledge
and ability:

Exhibit 1: Anti-Monopoly Law of the People’s Republic of China

Exhibit 3: Measures on the Notification of Concentrations of Undertakings
(Ordinance of the Ministry of Commerce, 2009 No. 11)

Exhibit 5: English translation of the excerpts of MOFCOM press conference on 12
August 2008

Exhibit 6: Ministry of Commerce of the People’s Republic of China Announcement
(2009 No. 76}

1 declare that the foregoing is true and correct.

Signed.....ccoeee.. W%N‘A .....

Mary Xu



