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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

40 DAYSFOR LIFE OF WAUSAU, an
unincor porated association, and THERESA
WHITAKER, JANET KRAIMER-NICHOLS,
and MARY LITSCHAUER, individuals, Case No. 11-cv-231

Plaintiffs,
VS.

RALPH ILLICK, MARATHON COUNTY
PUBLIC LIBRARY, TIM GIERL, AUDREY
ASCHER, GARY BEASTROM, KEN DAY,
ALISON MORROW, KATIE ROSENBERG,
SCOTT WINCH, MARATHON COUNTY,
WISCONSIN, a body politic, and KEITH
LANGENHAHN,

Defendants.

N N N N N N N N N N N N N N N N N N N N

MEMORANDUM IN SUPPORT OF MOTION FOR TEMPORARY RESTRAINING
ORDER AND PRELIMINARY INJUNCTION

Plaintiffs, 40 Days for Life of Wausau and Ther®ghitaker, Janet Kraimer-Nichols, and
Mary Litschauer, by and through their undersigneainsel, submit this memorandum in support
of their motion for temporary restraining order grdliminary injunction pursuant to Fed. R.
Civ. P. 65(a), as follows:
STANDARDSFOR ISSUING A
TEMPORARY RESTRAINING ORDER OR
PRELIMINARY INJUNCTION
In early March, plaintiffs secured a room resdapraat the Marathon County Public
Library to show a film (“BloodMoney”) at the libraion April 3, 2011 from 1 pm to 3 pm.

Plaintiffs now are seeking entry of a temporaryreesing order and preliminary injunction,

enjoining and restraining the library from censgribanning, and suppressing plaintiffs’
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exhibition and screening of the film at that dait®e and location, thereby enabling plaintiffs to
show the film pursuant to their earlier confirmegervation, which the library purported to
rescind on grounds at war with plaintiffs’ fundartemights under the First Amendment and the
corresponding free speech provisions of the Widoo@snstitution.

“To win a preliminary injunction, a party must shéat it is reasonably likely to
succeed on the merits, it is suffering irrepardialam that outweighs any harm the nonmoving
party will suffer if the injunction is granted, tieeis no adequate remedy at law, and an
injunction would not harm the public interesChristian Legal Society v. Walker, 453 F.3d 853,
859 (7“ Cir. 2006)¢iting Joelner v. Vill. of Wash. Park, 378 F.3d 613, 619 (7th Cir. 2004)).
This motion does not seek axparte temporary restraining order. Therefore the restms of
Fed. R. Civ. P. 65(b) do not apply. In these cmstances, the standards for the remedies (TRO
and preliminary injunction) are the sanvonk v. Luy (E.D.Wis., no. 2009-cv-646, June 3,
2010).

PLAINTIFFSARE LIKELY TO SUCCEED ON THE MERITS

This case presents a blatant government suppresspaintiffs’ efforts to express their
views about .the subject of abortion. Plaintifig'sire to screen the movie “BloodMoney” that
describes and exposes abortion providers, andtaieducate viewers about abortion — indeed, a
prominent, controversial and even “contentiousiiess our contemporary American society.
Plaintiff's aim, were it to be realized, would ctlyaconstitutes expression and so fall under the
First Amendment’s protection against governmenippsession or censorship. The Constitution

of the State of Wisconsin contains similar guarestef the right of its citizens to express

! The Court goes on to say, “If the moving party tagkis threshold burden, the district court weigtesfactors
against one another in a sliding scale analygiswhich is to say the district court must exerctsediscretion to
determine whether the balance of harms weighsviorfaf the moving party or whether the nonmovingtypar
public interest will be harmed sufficiently thattmjunction should be deniedd.
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themselves freely and without governmental interiee (Wisconsin Constitution, Article 1,
Section 3), and the library’s own endorsement efAmerican Library Association’s “Bill of
Rights” guarantee a similar freedom of expressioit®premises.

Yet the library finds itself censoring, banningdauppressing speech about this one
issue, abortion. Its justification for doing sdlimsy, a classic case of succumbing to a
heckler’s veto. Indeed, the library’s profferedtjtication is worse than a “heckler’s veto,” for
there is no specific evidence as to any real thoebkelihood that hecklers — protesters against
the showing of the film — will even materializenstead, the library executive director, defendant
lllick, only speculates that there is the posdipithat hecklers will show up, and so the danger of
protest is merely hypothetical. And what if théypwed up? Is there any threat of violence or
disorder? What about police protection, to warfdaoly disorder? Rather than take reasonable
steps to protect the expression of ideas, therljilmaizes on the mere possibility of a heckler,
and opts to censor, suppress and ban expression.

Contrary to the library’s position, it is fundamahFEirst Amendment law that
“[llisteners’ reaction to speech is not a conteatdnal basis for regulationForsyth County v.
Nationalist Movement, 505 U.S. 123, 134 (1992).

A case from the Seventh Circuitedges v. Wauconda Community School Dist, 9 F.3d
1295 (1993), illustrates the temptation to which library has succumbed. Hedges, a school

prohibited students’ distribution of religious pahntgts after the school day ended, citing

% The library endorses the American Library Assaei#s Bill of Rights on the Library’s website at
http://www.mcpl.us/about/policies/pdf/LS-16.LS-.pdArticle 1l states “Materials should not be proked or
removed because of partisan or doctrinal disapgprovaticle 11l states “Libraries should challengensorship in
the fulfillment of their responsibility to providaformation and enlightenment.” Article 1V statdsraries should
cooperate with all persons and groups concerndudresiisting abridgment of free expression and di@ess to
ideas.”
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potential disruption arising from confusion as tieox(the school or the students) was actually
distributing religious literature. The Court héfek censorship unconstitutional, observing:

Public belief that the governmaistpartial does not permit the governmenbgéoome

partial. Students therefore may hand out liteeagwen if the recipients would

misunderstand its provenance. The school’s prasgonse is to educate the audience
rather than squelch the speaker. Consider a phrdfie police are supposed to preserve
order, which unpopular speech may endanger. Ddekaw that the police may silence
the rabble-rousing speaker? Not at all. The patwist permit the speech and control
the crowd; there is no heckler’s veto.

9 F.3d 1295, 1299-1300'{Tir. 1993) (internal citation omitted).

If a school must protect free expression of ad@esstudents against potential
disruptors, how much more so must a library, osltdyna temple of free expression, protect the
free expression of its patrons against those whadwisagree and disrupt? The U.S. and
Wisconsin Constitutions and library’s own Bill ofdRts require the library to resist the
temptation to throw its lot in with the hecklerRather it must resist any hecklers and must
protect speakers. Here the library’s conduct iegiQus because the hecklers the library points
to are phantoms, the claimed possibility of diskupimere speculation! But even if hecklers
were substantial, the library must protect expuassilf disruptive protesters should come to the
library, the police should be summoned. Indeadi@h disruption is indeed reasonably feared
ahead of time, then the library should call thegain advance. The threat should be assessed,
and reasonable precautions taken to protect agtiriatdeed, the Defendants’ constitutional
obligation is to protect speech, not suppress gumh flimsy grounds as it has cited here,
namely, the mere possibility that its “normal dayay be inconvenienceddedges, supra.

The “normal use” defense highlights a second #iastification for the library’s

conduct. The library claims it may shut down fes@ression with impunity because the

exhibition and screening of “BloodMoney,” a filmalt abortion, will contravene the “normal
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use” of the library. The problem here is two-fold. First, there appeto beno support for the
library director’s conclusion that plaintiffs’ us¢ the meeting room for its film screening will
interfere with the “normal use” of the library. #elly, the screening is entirely within the
normal use and purpose of the library as a forunthfe circulation and discussion of ideas. And
the director’s only reasons for censorship weren{d commonplace statement that abortion is
controversial and even “contentious,” and (2) Ipscailation that some members of the public
might be upset with the library (or the exhibitol®) screening the film. In short, therens
support for a position that the “normal use” of titeary would be disrupted.

The larger problem, though, is that the standaairhal use of the library” “in the
opinion of the library director or trustees” is\&gue, ambiguous and amorphous as to be
deemed standardless. The rule vests virtuallynitdd discretion in the director and trustees to
grant or deny a member of the public permissiomse library facilities. As such it violates the
First Amendment, which requires that “any regulasigoverning the speaker’s access to a
forum must contain ‘narrow, objective, and defirdstandards’ to guide a governmental authority
so that such regulations do not operate as a @straint that may result in censorshilplartin
DeBoer v. Village of Oak Park, 267 F.3d 558, 573-574{TCir. 2001) ¢iting Shuttlesworth v.

City of Birmingham, 394 U.S. 147, 151 (1969) (“Where virtually unlied governmental
discretion exists, ‘the possibility is too greaattht will be exercised in order to suppress
disfavored speech.”)).

This is precisely what happened here. The elgatidstick employed by the library’s
director, “normal use of the library,” afforded hunduly ample scope and virtually unlimited

discretion to conclude that the mere possibilityps$et (over discussion of abortion at the

% The Library’s rules provide that it may refusaéserve a meeting room if, “in the opinion of thibrary Director
or the Library Board of Trustees, [it] may intedewrit the normal use of the library.”
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library) constituted “abnormal use” of the librajystifying censorship. This use of the library’s
standardless standard does not pass muster uedeéirshAmendment.

Finally, First Amendment protections are fully affed in a designated public forum
such as defendants’ public library, subject torretsdns that are viewpoint-neutral and are
reasonable in light of the purpose served by thenfioMartin DeBoer v. Village of Oak Brook,
267 F.3d 558, 565-566 {TCir. 2001). The library’s policies ape these pifies by purporting
to provide library space to the public “on an eghié basis, regardless of the beliefs or
affiliations of individuals or groups requestingthuse” and prohibiting only uses that “may
interfere with the normal use of the Library.” Buaéwpoint neutrality is not achieved by
suppressingoth sides of an issue.€., no discussion of abortion is allowe&psenberger v.
Rector & Visitors, 515 U.S. 819, 831 (1995), and reasonableness isstablished via rules that
provide no guidance for their enforcement.

PLAINTIFFSWILL SUFFER IRREPARABLE HARM
UNLESSA TEMPORARY RESTRAINING ORDER ISGRANTED

The Supreme Court and this Circuit have long rezeghthat even minimal deprivation
of a First Amendment right is “irreparablézlrod v. Burns, 427 U.S. 347, 373, 96 S.Ct. 2673,
2689, 49 L.Ed.2d 547 (“The loss of First Amendniee¢doms, for even minimal period of time,
unquestionably constitutes irreparable injuryiNixoll v. Prairie, 523 F.3d 668, 669 (7th Cir.
2008);see also Christian Legal Society v. Walker, 453 F.3d 853, 859 (7th Cir. 200€@onnection
Distributing Co. v. Reno, 154 F.3d 281, 288 (6th Cir. 1998nick v. Safir, 209 F.3d 67, 70 (2d

Cir. 2000)*

* The Court inChristian Legal Society v. Walker stated, “The loss of First Amendment freedoms éspmed to
constitute an irreparable injury for which moneyrdaes are not adequate, and injunctions proteEtisg
Amendment freedoms are always in the public intetds see also Elrod v. Burns, 427 U.S. 347, 373, 96 S.Ct.
2673, 49 L.Ed.2d 547 (1976) (“The loss of First Amdment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury.)53 F.3d 853, 859.
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In this case plaintiffs seek to screen a movieuabbortion during their 40 Days For Life
campaign, which this year lasts until April 17, 201Plaintiffs have incurred costs and
expenditure of time and resources to advertisepaibticize the screening in the local area. Itis
too late to undo the advertising, and impossiblestio it effectively as advertising commenced a
month before the current April 3, 2011 date, anly anound two weeks in the campaign remain.
Plaintiffs should not be required to bear the bardedefendants’ censorship since, as the
Supreme Court iklrod v. Burns stated, “the loss of First Amendment freedomsegfan
minimal periods of time, unquestionably constitutesparable injury.” 427 U.S. 343, 373.

Plaintiffs have sought — and at a late hour, MematCounty Corporate Counsel has
offered — an alternative venue for this event,thatvenue found by plaintiffs (at the local
university) requires an expenditure of funds (wlithie library venue was to be free of cost) and
there is no way to re-advertise the event at anattreue. The venue offered by Marathon
County is not at the public, visible library spdmé at county offices closed and empty on a
Sunday afternoon. While plaintiffs could standriont of the library on the day in question
(April 3) and attempt to re-direct interested viesv® the other site, there is no truly effective
way to accomplish this communication, absent tinaelyertising, even were the library to assist.
Moreover, with Marathon County’s alternate vendainiffs will lose the public, visible nature
of their withess. No matter the alternate venderefl, the fact remains that plaintiffs should not
be required to diminish their communicative effaigl be censored from the ostensibly public
meeting rooms at the librarElrod.

DEFENDANTSWILL SUFFER NO LEGALLY COGNIZABLEHARM IN ALLOWING
PLAINTIFFSTO USE THE LIBRARY TO SHOW THE FILM

Defendants claim the “normal use” of the libraryl\we jeopardized should the relief

plaintiffs request be entered. This is nonsenhésing library rooms and film equipment to show
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a film (a film that educates and stimulates debhd#ds squarely within the purpose and “normal
use” of the library. The only “evidence” (to pl&ffs’ knowledge) of potential disruption of the
library as a result of showing this film has comani the library’s director, and his stated fears
of impending disruption are utterly a matter of meonjecture and speculation, completely
unsubstantiated by any credible evidence. Evpargons were to enter the library and cause
any actual disruption, the library could ask polic@emove the disorderly persons. Better yet, if
there is some solid basis for predicting protest possible disruption, the police should be
called in advance and precautions taken as negassaard off any actual disruption. In fact, to
plaintiffs’ knowledge, this film has been presenteshumerous public venues throughout the
country and plaintiffs know of not even one ins&o€ public disorder or misbehavior occurring
in connection with these events. (Plaintiffs thelmss are committed to peaceful expression of
ideas and to fostering civil discourse and debaganding the issues they espouse.) There is
thusno basis for a finding that library will suffany harm as a result of issuance of the relief
requested, let alone any actual harm that wouleitherlegally cognizable or irreparable.
INJUNCTIVE RELIEFISIN THE PUBLIC INTEREST

In Christian Legal Society v. Walker, supra, the Seventh Circuit panstated, “. . .
injunctions protecting First Amendment freedomsaiveays in the public interest.” 453 F.3d
853, 859. The importance of free speech in adosgety can hardly be overstated. If our
country is to remain oriented towards truth, wheécherges only through a struggle of ideas,
freely and vigorously expressed, free speech naigtddously guarded.

As our Supreme Court observedTierminello v. City of Chicago, 337 U.S. 1, 4 (1949),
free speech “best serve[s] its high purpose wherdiices a condition of unrest, creates

dissatisfaction with conditions as they are, omestirs people to anger,” and “[t]he right to
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speak freely and to promote diversity of ideas jodjrams is therefore one of the chief
distinctions that sets us apart from totalitariegimes.”

If a library, equally as a university, would seas“one of the vital centers for the
Nation’s intellectual life,” it must not shrink fne robust debate and dialogue involving diverse
points of view, and it must refrain from discrimiimg against or attempting to suppress any one
of those points of viewRosenberger v. Rector & Visitors of the University of Virginia, 515 U.S.
819, 836 (1995).

The State of Wisconsin explicitly affirms the imfeorce of free access to information
and ideas in its library system. Its statutorymsimns regarding state libraries state:

43.001 Legislative findings and declaration of pgli
(1) The legislature recognizes:
a. The importance of free access to knowledge, inftionand diversity of
ideas by all residents of this state;
b. The critical role played by public, school, spe@atl academic libraries in
providing that access;
3 The importance of public libraries to the democratiocess;
Chapter 43, Libraries, at Sec. 43.001.
Protecting residents of Wisconsin’s “free accedaimwledge, information and diversity of
ideas,” as sought by plaintiffs here, is therefgaarely in the public interest.

WHEREFORE, Plaintiffs respectfully move the Cowarenter a temporary restraining
order and preliminary injunction immediately restnag and enjoining Defendants, their
officers, agents, servants, agents and/or attorineys

Censoring, suppressing, and banning the exhibérmhscreening by plaintiffs of the

movie “BloodMoney,” by rescinding plaintiffs’ premusly confirmed room reservation

for showing of the film on Sunday, April 3, 201torM 1 pm to 3 pm.

Respectfully submitted,
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AXLEY BRYNELSON, LLP

Dated: March 30, 2011 By: /s/ Lori M. Lubinsky
Lori M. Lubinsky
Attorneys for Plaintiffs
2 East Mifflin Street, Suite 200
Madison, Wisconsin 53703
Telephone: (608) 257-5661
Facsimile: (608) 257-5444
llubinsky@axley.com

Peter Breen
Thomas More Society,
a public interest law firm
29 S LaSalle, Ste 440
Chicago, IL 60603
(312) 782-1680
pbreen@thomasmoresociety.org
Admissionpro hac vice forthcoming

Thomas Olp, Esq.

2111 Comprehensive Drive
Aurora, IL 60505

630-851-4722 x4202

Fax. 630-851-5040

Email: tolp@conwin.com
Admissionpro hac vice forthcoming

David L. Heaton, Esq.

8007 East Jefferson Street
Wausau, WI 54403

(admitted in Illinois)

Admissionpro hac vice forthcoming
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