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EDWARDS, J. 
 

The State appeals the circuit court's order granting Philip Kogan's motion to correct 

illegal sentence.  The State contends that because Kogan pleaded no contest pursuant 

to a negotiated agreement, he was required to seek relief by filing a motion to withdraw 

his plea pursuant to Florida Rule of Criminal Procedure 3.850. 
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The State charged Kogan with one count of felony battery, which required as a 

predicate, one prior battery conviction against Kogan.  On February 3, 2015, pursuant to 

a negotiated plea agreement, Kogan pleaded no contest and was sentenced to one year 

of probation.  On July 8, 2015, Kogan's probation officer filed an affidavit alleging that 

Kogan violated the terms of his probation.  On July 31, 2015, Kogan filed a rule 3.170(l) 

motion to withdraw his plea, alleging that the State did not provide a factual basis to 

reclassify his battery from a first-degree misdemeanor to a third-degree felony.  Kogan 

also filed a rule 3.800 motion to correct illegal sentence.  

After a hearing where the trial court determined the State failed to provide a factual 

basis for the prior battery, the court withdrew Kogan's plea and sentence and sent the 

case back to the original trial division.  We reverse. 

A rule 3.850 motion is the proper vehicle to attack the factual basis underlying the 

sentence imposed as the result of a defendant's plea. See State v. Mancino, 705 So. 2d 

1379, 1380-81 (Fla. 1998).  A "factually erroneous sentence" is properly challenged by a 

rule 3.850 motion because the adequacy of a plea colloquy is not an allegation that a 

sentence is illegal.  See Nowlin v. State, 639 So. 2d 1050, 1051-52 (Fla. 1st DCA 1994).  

Accordingly, we reverse without prejudice to Kogan to file a rule 3.850 motion.  

 REVERSED. 
 
LAWSON, C.J. and PALMER, JJ., concur. 


