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PLEUS, J.

Joan Ewell appeals her judgment and sentence for violation of probation.  We reject

her argument that the trial court abused its discretion in finding that she had the ability to pay

restitution and willfully failed to do so.  We do find, however, that the trial court’s upward

departure sentence is not supported by substantial competent evidence. Accordingly, we

affirm the judgment but reverse the sentence and remand for imposition of a guidelines

sentence.  
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Ewell argues that the court erred in upwardly departing from the sentencing guidelines.

The state fails to address this argument.  It simply states:

The trial court submitted two reasons, via oral and written
pronouncements, for his decision to depart from the sentencing
guidelines:  escalating pattern of criminality; and fraudulent use
of medical reports to facilitate continued criminal conduct.  (R
85).  The trial court, therefore, decided that there were two valid
reasons for the departure sentence and that the departure
sentence was appropriate in Appellant's case.

Although the state does not concede error, the trial court did.  In its untimely Order

Correcting Sentence, the judge conceded that the reasons he gave for upwardly departing

were improper and that there was no valid basis for departure.  He attempted to re-sentence

Ewell within the guidelines but this court denied her motion to relinquish jurisdiction.  

We agree with Ewell and the trial court.  Her prior record did not constitute an

escalating pattern of criminal conduct.  See Tessier v. State, 730 So. 2d 761 (Fla. 5th DCA

1999).  Such a pattern is demonstrated by (1) a progression from nonviolent to violent crimes,

(2) a progression of increasingly violent crimes, or (3) a pattern of increasingly serious

criminal activity.  Id.  Like the defendant’s record in Tessier, Ewell's record displays a pattern

of criminal conduct, but not an escalating pattern.

Nor was there evidence to support the court’s finding that Ewell fraudulently used

medical reports to facilitate criminal conduct.  The only evidence presented was Ewell's

testimony that she was ill, her probation officer's testimony that she was ill and the medical

reports.  At the hearing, the judge stated that he chose not to believe Ewell's testimony and

that it appeared to him that she was a professional con woman who conned doctors and used

that as a license to steal.  The judge later conceded this finding was error. Accordingly, Ewell's
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sentence is reversed for imposition of a guidelines sentence.

The next issue raised on appeal concerns scrivener’s errors and the allegedly improper

combination of consecutive sentences on multiple counts within a general order. Ewell argues

that the judgment is flawed because it reflects the wrong attorney representing her and it

reflects that she pled guilty to the violations when, in fact, she contested the violation but was

found guilty after a hearing.  The state correctly asserts that these errors do not affect the

sentence and do not require reversal.  However, because the sentence was illegal and

requires reversal anyway, the judgment should be corrected on remand.  See Bell v. State,

798 So. 2d 796 (Fla. 4th DCA 2001); Hill v. State, 796 So. 2d 564 (Fla. 3d DCA 2001).

Ewell also argues that combining multiple sentences for multiple counts on a single

page of a general sentencing order is improper.  This argument lacks merit.  General

sentences are those which impose a single sentence for multiple counts.  For example,

imposing a sentence of ten years incarceration for two counts is a general sentence.  General

sentences are prohibited.  Parks v. State, 765 So. 2d 35 (Fla. 2000).  However, the lower

court, both orally and in writing, sentenced Ewell to two consecutive terms of five years in

prison on counts one and two, for a total of ten years.  This sentence was not a general

sentence.  

We affirm the judgment but reverse the sentence and remand for imposition of a

guidelines sentence.  

JUDGMENT AFFIRMED; SENTENCE REVERSED, REMANDED.  

PETERSON, J., concurs.
SHARP, W., J., concurs in part and dissents in part, with opinion.



1 The judge stated:

 For the record, I make a further finding as to the
escalating pattern of criminality; I find there are fraudulent use
of medical reports to facilitate criminal conduct.

  When defense counsel asked the basis of the finding, the judge responded:

By her own testimony.  I choose not to believe it. 
Looking at all of the medical evidence I have seen, it appears
that this was a professional con woman who essentially
conned her doctors into this stuff and then used that as a
license to steal.  And that is, in fact, my judicial finding.

       CASE NO. 5D02-3067

SHARP, W. J., concurring in part; dissenting in part.

I agree with the majority opinion that the record does not support the trial court’s

upward departure sentence based on its finding of an escalating pattern of criminal activity.

The judge stated that Ewell had committed fraudulent use of medical reports to facilitate

criminal activity.  This finding was completely unsupported by the evidence and could only

have been premised on the judge’s disbelief of Ewell’s medical testimony.1  

However, I respectfully disagree with the majority opinion that Ewell had the ability to

pay her restitution.  The record does not support that finding either and, in all fairness, Ewell’s

revocation of probation for failure to pay restitution should be reversed.    



2  Ewell had no juvenile convictions but between September of 1997 and July of
1998, in Hillsborough, Orange, Citrus, Pinellas, Pasco, and Charlotte Counties, Ewell
committed the following offenses, most of which involved several counts of the same
offense:  grand theft; fraudulent use of a credit card; petit theft; dealing in stolen property;
and uttering a forged instrument.  Ewell has not committed any further offenses since that
time.  
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In 1998, Ewell was convicted and sentenced for numerous felonies2 in six different

Central Florida counties.  She was ordered to pay restitution and to perform community

service, which was supervised by Citrus County. 

In 2000, Ewell’s former probation officer, Linda Tew (Tew) filed a technical violation of

probation with Judge Blackstone.  Tew stated in her report that  Ewell had paid a total of

$1,471 in restitution; the majority of which was paid to other counties, not Citrus.  Tew also

said that Ewell’s income was $946.00 per month, which came from a part time job and her

social security disability: 

[W]hich has made the subject unable to complete more
community hours and pay a larger portion of her restitution.
Additionally, the subject has been diagnosed with breast cancer
approximately three (3) months ago and has been going under
[sic] chemotherapy.  She is scheduled to go under [sic] radical
mastectomy in the next week, but continues to do the best she
can.  In spite of her weakened condition the subject still has
maintained her part time job.... (emphasis added)

Tew recommended that no action be taken against Ewell and none is reflected in this record.

In 2002, Ewell was brought before Judge Howard on violation of probation charges that

she had failed to pay the restitution ordered and had failed to perform community service.  At

the 2002 hearing, Ewell testified that she is under medical supervision for breast cancer and

a heart condition (tachycardia).  She also has sugar diabetes and, as a result of a nervous
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breakdown in 1990, continues to take medication to stabilize her for depression.  She has had

a mastectomy and chemotherapy and her medical oncologist told her not to work.  He

instructed her to get a lot of rest, watch her diet carefully, and strictly take tamoxifen twice a

day. 

Ewell testified she has been receiving social security disability ($479.00 per month)

since 1995 because she cannot handle stress and could not keep a job.  For a while she had

been driving a cab part-time.  Ewell also receives alimony ($100.00 per month) and child

support ($446.00 per month) for her seventeen-year-old daughter.  As Judge Howard noted,

Ewell’s total monthly income was $1,025.00, and her mortgage payment was $441.00 per

month.    

Ewell’s probation officer, Delaine Rollenhagen (Rollenhagen) testified that Ewell had

been placed on probation on August 12, 1998.  She was required to pay restitution to two

Citrus County victims:  Helen D’Angelo in the sum of $100.00; and the Greenwood Trust Co.

in the sum of $6,607.56.  Rollenhagen said that Ewell still owed D’Angelo $1.12 and

Greenwood Trust $6,536.37. 

Rollenhagen said Ewell had completed no community service hours because she has

multiple medical problems for which Ewell had provided medical documentation.  Rollenhagen

testified that there was no community service Ewell could perform in Citrus County because

the approved community service work place list indicated no office positions.  Most employers

were looking for manual labor, which Ewell is unable to perform.  Rollenhagen said the

approved work sites do not need anyone with the type of volunteer skills Ewell can perform.



3  Ewell testified she was taking tamoxifen for cancer; glucovite for her heart; medrol
for her pulse rate; zyprexa, wellbutrin, klonopin, zoloft and another medication to stabilize
her for her depression.  
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Rollenhagen concluded that she believed Ewell had tried to comply with the community service

work hours, but that her medications3 prevent her from doing so.

Rollenhagen said Ewell was good about keeping in touch with her and making all her

appointments.  She also made a $50.00 monthly payment each month, although that amount

did not meet her monthly payment schedule.  Rollenhagen testified that the total monthly

payment Ewell was required to make was about $2,000 a month, because she owes

restitution to other counties besides Citrus. 

During the hearing, the judge asked Ewell what she had done with the proceeds of her

“criminal activities.”  She said she bought groceries and paid her mortgage.  He elicited the

information that Ewell had refinanced her home in 1999, from which she received $7,000.

She explained that she put a down payment on a 1984 vehicle because she lost her previous

vehicle when she could no longer make the payments.  Her current vehicle’s air conditioning

does not work and the windows do not go up and down.  After she made a few payments, the

owner gave her the car.  She also paid her bail bondsmen in full from the refinancing

proceeds.  The judge said she had chosen the wrong bills to pay out of this money.  

The judge found Ewell had the ability to pay the required amount on the Citrus County

offenses.  He opined that he thought she had “conned the doctors”; that she was a “career

criminal” and that she used the doctors:

[P]robably tricking them, into essentially giving you a license to
steal.  There’s no other way to look at it – then coming in and
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saying, Gee, I don’t have the ability to pay off this massive
amount of theft that I perpetrated.

    It’s because of those reasons, Ms. Ewell, that I find that you
have had the ability to make those payments, you have willfully
chosen not to.  I don’t believe that you did not have the ability to
work the community service hours.  You may have mentally
chosen not to do them; you may have conned the probation
people into thinking that, but you didn’t con this court.

     It’s because of that I’m going to revoke your probation...
(emphasis added).

The state must establish that a violation of probation or community control is substantial

and willful before a court may revoke the defendant’s probation.  See Palma v. State, 830

So.2d 201, 202 (Fla. 5 th DCA 2002)(community control); King v. State, 817 So. 2d 935, 937

(Fla. 5th DCA 2002); Nichols v. State, 747 So. 2d 1015 (Fla. 1st DCA 1999). Whether a

violation is willful and substantial is a question of fact that will not be overturned on appeal

unless the record shows no evidence to support it.  See Brown v. State, 776 So. 2d 329, 330

(Fla. 5th DCA 2001); Thomas v. State, 760 So. 2d 1138, 1139 (Fla. 5th DCA 2000); Manon

v. State, 740 So. 2d 1253, 1256 (Fla. 3dh DCA 2001).

Where the failure to pay is beyond the defendant’s ability, the failure cannot justify

revocation of probation.  See Lynom v. State, 816 So. 2d 1218 (Fla. 2d DCA 2002)(no willful

and substantial violation where defendant cannot afford to pay for sex offender treatment);

Hertzog v. State, 816 So. 2d 774 (Fla. 2d DCA 2002)(no willful and substantial violation; state

failed to show defendant had ability to pay restitution); Robinson v. State, 773 So. 2d 566 (Fla.

2d DCA 2000)(no willful and substantial violation where balance remained but defendant

made payments and nothing indicated he could pay greater amount).   



4  In White v. State, 736 So. 2d 1226 (Fla. 3d DCA 1999), White had only paid
$4,000 of her $43,868 restitution obligation by the end of her probationary period.  The
evidence showed that White had set aside $1,400 in a savings account to pay her
estimated tax income obligation and she was not up-to-date on her payments, but White’s
probation officers had told her to pay what she could. The court held that White did not
willfully violate her probation and reversed.
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In this case, the trial court’s findings that Ewell had the ability to pay restitution and

perform community service, were based on the same rationale he used to find that  Ewell

committed fraudulent use of medical records – his disbelief of her testimony, and by necessity,

that of Rollenhagen.   In fact, there was no evidence that Ewell could make the restitution

payments of $2,000 per month on her $1,025 monthly income, because her total income was

$975.00 per month less than her restitution obligations.  Further, based on Rollenhagen’s

testimony, which was not countered in the record, there was no community service work

available because nothing was approved for persons not able to perform manual labor in

Citrus County; and based on the testimony in this record, also not opposed, Ewell’s medical

problems mandated she not perform manual labor. 

I also submit that Ewell’s failure to use the $7,000 (which equates to only three and one-

half months of the ordered restitution) she obtained from her refinancing towards restitution

is insufficient to support a willful probation violation under the facts here.  See White v. State,

736 So. 2d 1226 (Fla. 3d DCA 1999).4  She used this money to pay necessary expenses: the

bail bondsmen bill was a valid and outstanding obligation, and a vehicle was necessary to

enable Ewell to get to her medical and probation appointments, and to meet other essential

living requirements.  Further, her short-time possession of the $7,000 occurred in 1999, a year

before Ewell appeared before Judge Blackstone on a “technical” violation of probation for
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failure to pay restitution, after which she was not violated.  These old facts should not provide

fresh fodder for a new violation charge based on failure to pay restitution.

For the above reasons, I conclude the trial court erred in revoking Ewell’s probation.


