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THOMPSON, J.

Allegheny Casudty Company ("Alleghany™) appeals ajudgment and an award of atorney's fees
in favor of Roche Surety, Inc. ("Roche’). We reverse and remand.

Alfredo and Maria Del Carmen Doborganes are bail bondsmen. In April 1994, they entered a
contract with Allegheny under which Allegheny would act as a surety for bail bonds written by the

Doborganeses. As part of the contract, the Doborganeses deposited funds with Allegheny to cover



lidbilities on bonds the Doborganeses wrote. These funds, cdled “build-up funds,” are hed in trust by
Allegheny for the Doborganeses. The contract required the Doborganesesto deposit two percent of every
bond they wrote, and hence, apparently, the term*build-up.” Under the contract, Allegheny was entitled
to retain the funds until its liability "on any and dl bonds' was fully discharged.

Whenthe Doborganeses and Allegheny ceased doing businesswitheach other, the Doborganeses
entered a surety contract with Roche. The Doborganeses assigned Roche the funds held in trust by
Allegheny, but Allegheny refusedto rel ease the fundsto Roche, manly because there weredlegedly several
bonds the Doborganeses had written for which there were no discharges. The evidence of these
undischarged bonds conssts of 9x, smdl, handwritten receipts, presumably written by one of the
Doborganeses, for defendantsin Dade, Monroe, and Broward (or Brevard) Counties between 1994 and
1997. Two receipts are for $5,000 each (Dade), one is for $1,000 (Monroe), one is for $15,000
(Brevard or Broward), one is for $7,500 (Dade), and oneis for $20,000 (Dade). Although Roche had
an afidavit from the Clerk of the Court in Dade County gtating that there was no record of two or three
of the four bonds issued in Dade, Roche did not have dischargesfor any of the bonds.? Alleghany refused

Roche's offer to indemnify Alleghany for any lossesit might incur in connection with the bonds.

1 At one of the hearings below, Allegheny's counsd told the court that the Doborganeses said in
their depositions that they lost their records when alessor disposed of their property because they did not
pay astorage hill.
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Roche sued Allegheny for adecl aratory judgment that Allegheny was obliged to turnover thefunds.
Alleghany clamed that it was not so obliged because there were outstanding, undischarged liahilities on
bonds written by the Doborganeses. Further, Alleghany contended that it was relieved of its obligation
under the contract to return the money to the Doborganeses because they breached the contract by
assgning it and by writing bonds for other surety companies during the term of the contract with Allegheny.
The court granted Roche’ s motion for summary judgment and awarded it attorney's fees.

Allegheny argues that the court erred in entering judgment for Roche because there remain,
outstanding, undischarged bonds. Allegheny further argues that since there are outstanding liahilities, the
Doborganeses had no interest in the fund to assign, and thus Roche, standing in the shoes of the
Doborganeses, has no claim. The contract states that on termination of the contract, and once al bonds
written by the Doborganeses were discharged, the build-up fund would be returned to the Doborganeses:

Inthe event of the termination of the agreement, then after dl ligbility of the
Company [i.e. Allegheny] on any and dl bonds written by the Producer
[i.e. the Doborganeses| shdl have beenfully discharged and dl obligations
of the Producer hereunder fully met, the said fund or such balance shall
then be returned to the Producer with interest thereon.

The trid court ruled that the bonds were discharged under section 903.31(1), Florida Statutes,
which provides that bonds expire 36 months after they have been posted:

(2) Within 10 business days after the conditions of a bond have been
satisfied or the forfeture discharged or remitted, the court shdl order the
bond canceled and, if the surety has attached a certificate of cancellation
to the origind bond, shdl furnishan executed certificate of cancellation to
the surety without cost. An adjudication of guilt or innocence of the
defendant shdl satisfy the conditions of the bond. Theorigind appearance

bond shdl expire 36 months after such bond has been posted for the
release of the defendant fromcustody. This subsection does not gpply to
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cases in which abond has been declared forfeited.
(emphags supplied). Allegheny arguesthat the underlined portion of the statute, upon which Rocherdies,
isnot gpplicable to the bondsin questionbecause it was added to the satute by amendment in 1999, after
the bonds were written. We agree that the statute does not apply retrospectively.
Firgt, section903.31(1) affects substantive rightsbecause it affectsthe counties rightsinforfeitable
bal bonds. Asagenerd rule, in the absence of clear legidative intent to the contrary, a law affecting

ubgtantive rights is presumed to apply prospectively.  Arrow Air, Inc., v. Walsh, 645 So. 2d 422 (Fla.

1994). Genadly, it isimpermissible for an amendment to a Satute of limitations to extinguish an existing

dam. See Polk County BOCC v. Special Disability Trust Fund, 791 So. 2d 581, 583 (Fla. 1st DCA

2001). Suchanamendment can, however, shorten the limitations period applicableto theprior clamif the
intent to make the amendment retroactive is clearly expressed, and if areasonable time is dlowed within
which to seek enforcement of such dam. [d. The amendment at issue here is Smilar to a Statute of
limitations because it extinguishes a county's right to forfeiture of bonds. If the amendment applied
retrospectively, any bond that became three years old on the date the amendment was effective would
expire, but thereisno provison in the amendment for a reasonable time to seek enforcement of acounty's
right to forfeit the bond. Hence, because there is no showing of alegidative intent to have the statute apply
retrogpectively, we must conclude that the amendment was not intended to be applied retrospectively and

that therefore the trial court erred in ruling that the bonds were discharged by operation of law.®

2 See Chapter 99-303, § 7, Laws of Florida.

3 Roche argues that given the age of the bonds in issue, the trial court properly took into
cons derationthe affidavit of the Dade County court clerk when hearing argument that Roche had difficulty
in obtaining discharges. It may be that, as a practica matter, there is no longer any liability under these
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Next, Allegheny contends that the court erred in entering judgment for Roche because the
Doborganeses breached the contract by assgning their rightsunder it to Roche, and by doing businesswith
another surety before the termination of the contract betweenthe Doborganeses and Alleghany. Alleghany
argues that because of the breaches, Allegheny isnot required to performitsobligeationto return the build-
up fund. Wedisagree. The contract forbidsassgnment of “this contract or any interest therein.” Because
it does not forbid the assgnment of the Doborganeses money, they were free to assgn it. See Cordis

Corp. v. Sonics Internationd, Inc., 427 So. 2d 782 (Fla. 3d DCA 1983); CharlesL. Bowman & Co.

v. Erwin, 468 F. 2d 1293 (5th Cir. 1972). Furthermore, even if the contract did forbid the assgnment of

the trust funds, Allegheny would not Smply be alowed to keep the money. See Timberland Consolidated

Partnership v. AndrewsLand & Timber, Inc., 818 So. 2d 609 (Fla. 5thDCA 2002) (“Generdly, if aparty

to acontract judtifiably refuses to perform on the ground that the party's remaining duties of performance
have been discharged by the other party's breach, the party inbreachis entitled to restitutionfor any benefit
he has conferred by way of part performance in excess of the loss that he has caused by hisown breach.”).
Similarly, if the Doborganeses breached the contract by writing bonds through another surety, and we do

not here decide that they did breach the contract, it would not entitle Alleghany to awindfdl. 1d.

bonds and that Alleghany is acting in bad faith by gpparently indsingonforma discharges. If Roche can
show that Allegheny is no longer liable on the bonds but cannot obtain the forma discharges Alleghany
seemsto be inggting on, then Roche may be entitled to rdlief based on atheory such asimposshbility of
performance and/or the contractua duty of good faith, see eg. Market Street Associates| td. Partnership
v. Frey, 941 F. 2d 588 (7th Cir. 1991) (" Good fath" isa compact reference to animplied undertaking not
to take opportunistic advantage inaway that could not have been contemplated at the time of drafting, and
which therefore was not resolved explicitly by the parties). At this stage, however, Roche has shown no
morethanthat the outstanding bonds are old and that at a certain point intime therewas no record inDade
County regarding some of the outstanding bonds.
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Allegheny further daims that the trid court did not have subject matter jurisdiction because the
contract providesthat "exdudve jurisdictionand venue shdl lie in the State of New Jersey." Thisprovison

cannot divest the court bel ow of itsjurisdiction, whichis established by the congtitutionand statutes enacted

pursuant to it. Henry P. Trawick, Jr., Trawick's Florida Practice and Procedure, 83-1 (2000); Evansv.
State, 647 So. 2d 180 (Ha 1st DCA 1994) (defendant cannot confer jurisdiction on court by waiver,
acquiescence, estoppel, or consent, since jurisdiction is established soldly by generd law).?

Fndly, Alleghany contends that the court erred in awarding attorney's fees to Roche. Roche
sought attorney’ sfees pursuant to section57.105 (1) and (3). Inits order, the court stated thet it awarded
the fees pursuant to “its inherent authority because the cause of justice S0 requires” The award of feesis
to Roche, but it does not specify whether it is against Allegheny and/or Allegheny's attorneys. The court
meade no findings of fact.

In Bitterman v. Bitterman, 714 So. 2d 356 (Fla. 1998), the court held that in the absence of

statutory or contractua authority, a court could award attorney's fees under the inequitable conduct

doctrine. Later, in Moakley v. Smalwood, 826 So. 2d 221 (FHa. 2002), the court held that atrial court

has inherent jurisdiction to award attorney’ s fees as a sanction against a party's attorney for bad faith
conduct. However, in Moakley, the court held that an award of feesmugt be based onan expressfinding
of bad faithconduct and must be supported by detalled factud findings describing the specific actsof bad

faith conduct that resulted in the unnecessary incurrence of attorneys fees. 1d. at 227. Furthermore, the

4 According totheinitia brief, thetrust account isheldin abank in Inverness, Florida, so thefunds
are within the territorid jurisdiction of the court below. There can be no claim, therefore, that the loca
action rule precludes the action below. Compare Ruth v. Department of Legal Affars 684 So. 2d 181
(Fla. 1996).
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amount of the award must be directly related to the attorneys fees and costs that the opposing party has
incurred as aresult of the pecific bad faith conduct of the attorney. 1d. Therequirementsof Moakley dso

aoply whenthe attorney'sfee award isa sanctionagaing a party pursuant to Bitterman. T/F Systems, Inc.

v. Mdlt, 814 So. 2d 511 (Fla. 4th DCA 2002).

Intheingant case, the trid court did not follow the proceduresdescribedinM oakley, so the award
of attorney'sfees must be reversed. Furthermore, it is not clear whether the court thought that Allegheny
indulgedin litigation tactics thet warranted sanctions, or that Allegheny was acting in bad faith by refusing
to release the money, or both. On remand, the trid court may revist thisissueif it is deemed appropriate.

See North County Co., Inc. v. Bologna, 816 So. 2d 842 (Fla. 4th DCA 2002).

REVERSED and REMANDED.

GRIFFIN, J., and PARSONS, W.A., Associate Judge, concur.



