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PALMER, J.
The State files this gppedl, arguing that the trid court erred in refusing to impose a three-year
minmum mandatory sentence on defendant Fabian Moore conviction for possession of afirearm by a

convicted feon.! Because Moore entered a plea of nolo contendere to the charge and the information

specificaly dleged that he had actua possession of afirearm, impositionof athree-year minmumsentence

was mandatory. Accordingly, we vacate the sentence entered by the tria court on the defendant's plea.

1See §§ 790.23, 775.087(2)(a)1. Fla. Stat. (2001).



However, finding that the face of the record shows that the plea was entered by the defendant with the
expressunderstanding that the three-year minimum mandatory sentence would not beimposed, weremand
this matter to the trid court S0 that the defendant can have an opportunity to move to withdraw his plea.

The defendant was chargedwith, and convicted of, vidlaing section775.087(2)(a) 1 of the Florida
Statutes (2001). Theamended information, to which the defendant pled, specifically charged the defendant
with "actually possesging] afirearm, to-wit: ahandgun." (Emphasis added). I n accepting the defendant's
pleg, thetrid court stated that the factua basis for the pleawas set forth by the evidence presented by the
State at a previoudy conducted suppression hearing. Our review of the transcript of that suppression
hearing reveds that, in denying the defendant's suppression motion, the trid court noted that the evidence
indicated that the defendant was in congtructive, not actud, possession of the firearm, but the court did not
issue aformd rulinginthat regard. At the subsequent plea hearing, defense counsdl specificaly noted that
the defendant was agreeing to enter a pleawith the understanding that the court had dready indicated that
the minimum mandatory sentence was not gpplicable. The State meanwhile argued that impaosdition of the
statutory three-year minimum mandatory sentence was required because the defendant had admitted to
being in actua possession of the firearm. The court accepted the defendant's plea and subsequently
sentenced the defendant without imposing the three-year minimum mandatory sentence.

We agree with the State that the trid court committed reversble error by refusng to impose a
minimum mandatory three-year term of imprisonment on the defendant's firearm conviction since section
775.087 of the Florida Statutes provides that any person who is convicted of possesson of afirearm by
aconvicted fdon and actudly possesses the firearm is subject to such mandatory sentencing. Our courts

have construed section 775.087 as meaning that, in order to obtain the sentencing enhancement provided



forinthe gtatute, the State must prove that the defendant wasin actua possession of the firearm. Seel opez

v. State, 833 So.2d 283 (Fla. 5th DCA 2002). Here, impaogition of the minimum mandatory three-year

sentencewasrequired becausethe defendant pled nolo contendereto the charges asfiled and the amended

informationgoecificaly charged the defendant with "actudly™ possessing afirearm. By entering hisplea, the
defendant admitted that he was in actua possessionof the firearmat the time of his arrest. See Vernald v.

State, 376 So.2d 1166 (Fla. 1979)(holding that plea of nolo contendere admits the facts dleged in the

information).

Indogng, wenotethat sincethe record onitsface showsthat the defendant entered his pleabased
uponthe express understanding that a minimum mandatory sentence would not be imposed, uponremand,
the defendant must be given the opportunity to withdraw his pleg, if he so chooses.

Sentence VACATED and cause REMANDED.

SHARP, W. and PLEUS, JJ., concur.



