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PALMER, J.
In these paternity and child support actions, Florida's Department of Revenue (DOR) appedsthe

find order entered by the trid court awarding appelleg, Matthew Y ambert, section57.105 atorney'sfees.!

1Section’57.105 of the Florida Statutes (2001) authorizesthe award of attorney'sfeesas a sanction
for railsing unsupported clams

57.105. Attorney'sfee; sanctions for raising unsupportedclaims or
defenses; service of motions; damagesfor delay of litigation

(2) Uponthe court'sinitiative or motionof any party, the court shdl award
a reasonable attorney's fee to be paid to the prevailing party in equa
amounts by the losng party and the losing party's attorney onany clam or



Concluding that the actions of DOR do not meet the standards set forth in section 57.105, we reverse.
DOR filed acomplaint against Y ambert seeking to establishhis paternity regarding achild born in
1985. The matter proceededto a hearing before a support enforcement officer who recommended that the
matter be dismissed without prejudice because DOR had failed to join the child's mother, who was an
indigoensable party. The trid court thereefter entered a dismissal order. DOR timely filed a notice of
apped, but later filed a notice voluntarily dismissing its goped. Three months later, DOR filedamotionto
voluntarily dismissthe paternity actionwithout prejudice, and the trid court granted the motion. In response

to the voluntary dismissal, Y ambert filed a motion seeking an award of section 742.045 attorney's fees.?

defense a any time during a civil proceeding or action in which the court
finds that the lodng party or the loang party's attorney knew or should
have known that aclam or defense when initidly presented to the court
or & any time beforeftrid:
(&) Was not supported by the materia facts necessary to
establish the claim or defense; or
(b) Would not be supported by the gpplication of
then-exiging law to those materid facts.
However, the losing party'sattorney is not personaly responsible if he or
ghe has acted in good fath, based on the representations of his or her
client as to the existence of those material facts. If the court awards
attorney'sfeesto adamant pursuant to this subsection, the court shal lso
award prejudgment interest.

2Section 742.045 of the Florida Statutes (2001) authorizesthe award of attorney'sfeesin paternity
actionsasfollows

742.045. Attorney's fees, suit money, and costs

The court may from time to time, after consdering the financia resources
of both parties, order a party to pay areasonable amount for attorney's
fees, quit money, and the cost to the other party of mantaning or
defending any proceeding under this chapter, induding enforcement and

2



While that attorney's fee motion was pending, DOR filed an independent action againgt Y ambert
alleging a dam for child support. The complaint dleged that Yambert's paternity had dready been
established (purportedly in aprevious, unrelated dependency metter). Yambert filed a motion to dismiss
the child support complaint, dleging res judicata and the falure to join the child's mother as an
indispensable party. The motion also requested an award of section 57.105 attorney's fees.

The matter proceeded to ahearing on'Y ambert'smotionto dismisswherein he argued that the first
paternity lawsuit (whichwas il pending before a different judge on'Y ambert's motionfor section742.045
attorney'sfees) wasfrivolous because it had sought a paternity adjudicationwhen such an adjudicationhad
already been entered inthe dependency proceeding. DOR advised that it had only recently discovered that
apaternity test had beentakenby Y ambert during the dependency proceeding and that Y ambert had been
determined to be the child'sfather. However, DOR further informed the court that it had not yet obtained
a copy of any paternity judgment. At that point, the tria court stated: "I think they may owe some
attorney's fees and court costs to somebody under 57.105."

Counse for Y ambert agreed that feeswere owing, but counsel for DOR objected on the basis of

lack of notice, dlaming that no notice had been given that the trid court would be considering the issue of

modification proceedings.

The Department of Revenue shall not be considered a party for
purposes of this section; however, fees may be assessed against
the department pursuant to s. 57.105(1).

(Emphasis added).



attorney'sfeeat thishearing. The court found that the record indicated that the dependency action involved
the determinationof Y ambert's paternity, but that DOR proceeded to file two subsequent paternity actions
notwithstanding that fact. However, thetrid court denied Y ambert'smotionto dismiss, conduding that the
grounds asserted in the motionwere not sufficient to judtify dismissd. At the same time, the court opined
that dismissa of the child support action appeared to be available based on the fact that the issue of
Y ambert's paternity had a ready been adjudi cated inthe dependency matter, but the court stated that issue
would have to be addressed at alater time.

The court then addressed Yambert's claims for attorney's fees. The trial court first stated its
concluson that DOR's apped in the first case from the trid court's order was frivolous, and then advised
that it was awarding fees on "everything”, finding that DOR's two cases were frivolous. While the court
announced its ruling from the bench, no written order was entered at that time.

One monthafter the hearing, the earlier paternity casewas reassigned to the drcuit judge who was
handling the child support case presumably so that the two cases could travel together. Soon theresfter,
Y ambert filed a supplemental motion for attorney's fees in the initid paternity action adding a dam for
section 57.105 fees. The motion dso added aclam for feesincurred in the origina apped.

At the hearing on these mations, counsel for DOR advised the court that he had reviewed the
contents of the file inthe dependency actionand discovered that Y ambert had submitted to apaternity test
and was determined to be the child's father, but that the trial court had never entered a written paternity
adjudication. Counsd argued that DOR's paternity action and child support action were not unsupported

damssinceno paternity order had ever been entered againg the father and, accordingly, anactionfor child



support reimbursement could not be successfully maintained by DOR without establishing paternity. The
court rgjected this argument and noted on the record its opinion that the dismissal order which DOR
appeded appeared to have been a non-final, non-appeaable order and, therefore, the appea was
frivolous. The court then found that attorney's fee awards were warranted under section 57.105 and
entered awards accordingly. This gpped timely followed.

Section 57.105 authorizes anaward of attorney's fees in Stuations where it is established that the
plantiff or its counsd knew or should have known that itsclaim againgt the defendant "was not supported
by materid facts,” or "would not be supported by the application of then exiging law to those materid
facts." Our court reviews an order awarding section 57.105 attorney's fees and costs for an abuse of

discretion. Gahn v. Holiday Property Bond., Ltd., 826 So.2d 423 (Fla. 2d DCA 2002). Hee the

trid court actually entered three section 57.105(1) attorney's feeawards. Thefirst two awards pertained
to feesincurred by Yambert in defending againgt DOR's paternity action and request for a child support
order. Thetrid court essentially concluded that DOR's efforts in those two cases to obtain adjudications
of paternity and child support congtituted attemptsto create a meritless controversy, basng itsrulingonthe
fact that it appeared that the issue of Y ambert's paternity had aready been established during the course
of aprevious unrelated dependency proceeding. DOR arguesthat thetrial court abused its discretion by
awarding Y ambert such fees because the evidence of record was insuffident to support such an award.
We agree.

To that end, while the ingant record contains information indicating that Y ambert is the child's

biologicd father (i.e., statements of counsel made during the course of the hearings below regarding



previous DNA testing), the record fals to demonstrate that any paternity (or child support) order has ever
beenentered againgt Y ambert withregard to the child at issue. During the hearings bel ow the parties cited
to the voluminous record in the dependency matter; however, no one was able to locate a written order
adjudicating Y ambert's paternity. As such, it wasimproper for the tria court to conclude that DOR had
the ability, but failed, to obtain conclusve evidence of Y ambert's paternity sufficient to avoid the necessity
of prosecuting aformal paternity suit. Moreover, even assuming for the sake of argument that the issue of
Y ambert'spaternity had a ready beenestablished inthe dependency case, it cannot be sad that DOR acted
improperly infilingthetwo lawsuitsagaing Y ambert inan attempt to obtain a child support order sncesuch
anobligationhad never beenlitigated or imposed. Stated another way, DOR's attempt to prosecute acase
against Y ambert seeking to recover child support reimbursement cannot be found to have been "not
supported by materid facts' inlight of the informationindicating that Y ambert isinfact the child'sbiologica

father. As such, the tria court's award of section 57.105 fees was not warranted. Compare Dep't of

Children& Family Servicesv. Carter, 851 So.2d 197 (Fla. 5thDCA 2003)(holding parentswho prevailed

in a dependency action brought by DCF were entitled to attorney fees under statute which provided for

award of fees as a sanction for basdess clams in a dvil action); Dep't of Revenue v. Smait, 679 So.2d

1191 (Fla 5th DCA 1996)(holding that DOR's action in filing second paternity complaint was frivolous
where DOR knew scientificaly that it wasimpossible for defendant to be the child's father).

Asfor thetrid court's third fee award, that award pertained to the fees incurred by Yambert in
defending againgt the gpped filed by DOR in the paternity action. Although not argued by the parties, this

award must be stricken by this court on the basis that the trid court lacked jurisdiction to enter anaward



of appellate fees. See Zweibachv. Richard Gordimer, C.PA, 29 Fla. L. Weekly D1813 (Fla. 2d DCA

Aug. 11, 2004)(explaining that it isimproper for the triad court to award appellate attorney fees when the

appdlate court has not authorized such an award). See dso Mulato v. Mulato, 734 So.2d 477 (Fla. 4th

DCA 1999).3

REVERSED.

SAWAYA, C.J.,, and PLEUS, J.,, concur.

3DOR dso arguesthat the ingtant attorney’'sfee award should be reversed because Y ambert failed
to comply with the procedurd requirements set forth in the statute. More specifically, DOR cites to the
statutory language which requires the moving party to fileitsmaotionwiththe trid court within 21 days after
sarviceof themotion. This argument was never raised to the trid court, and therefore, it hasbeenwaived
for purposes of appdlate review. See Kozich v. Hartford Ins. Co. of Midwest, 609 So.2d 147 (Fla. 4th
DCA 1992)(explaining that argument not specifically made before tria court could not be raised on
appedal). Furthermore, the language of the statute specificdly authorizes the trid court to award section
57.105(1) feesonitsown "initiative'; therefore, the tria court did not abuse its discretion in overlooking
Y ambert's purported procedura error.




