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PALMER, J.

In this case arisng under "The Jmmy Ryce Act, Mitchell Westerheide appedsthe trid court's
order which denied his request for atria on theissue of his entitlement to release from the custody of the
Department of Children and Family Services (DCF). We affirm.

Floridas Jmmy Ryce Act creates the dructure and the procedura requirements for the

commitment, detention, and release of those persons found to be sexudly vident predators. The Act sets

'HoridasInvoluntary Civil Commitment of Sexudly Violent Predators Act, Chapter 394, Florida

Statutes.
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forthaprocedure for commitment and includes provisons for the annua examinationof committed persons
and judicid review of thar status. Pertinent to this appeal, section 394.918 of the FHorida Statutes provides
asfollows.

394.918. Examinations; notice; court hearingsfor release of committed per sons,
burden of proof

(1) A person committed under this part shal have an examination of his or her menta
condition once every year or more frequently at the court's discretion. The person may
retain or, if the person is indigent and so requests, the court may appoint, a qualified
professiond to examine the person. Such a professona shal have access to dl records
concerning the person. The results of the examination shdl be provided to the court that
committed the person under this part. Upon receipt of the report, the court shal conduct
areview of the person's atus.

(2) The department shdl provide the personwithannua written notice of the person'sright
to petition the court for release over the objection of the director of the facility where the
person is housed. The notice must contain awaiver of rights. The director of the fadility
ghal forward the notice and waiver form to the court.

(3) The court shall hold a limited hearing to determine whether thereis probable
causeto believe that the person's condition has so changed that it is safe for the
persontobeat large and that the per son will not engage in acts of sexual violence
if discharged. The person has the right to be represented by counsel at the
probable cause hearing, but the person isnot entitled to be present. If the court
determinesthat there is probable cause to believe it issafe tor el ease the person,
the court shall set atrial beforethe court on theissue.

(4) At thetria before the court, the person is entitled to be present and is entitled to the
benefit of dl condtitutiona protections afforded the person at the initid tria, except for the
right to a jury. The state attorney shdl represent the state and has the right to have the
person examined by professionals chosen by the state. At the hearing, the state bears the
burden of proving, by clear and convincing evidence, that the person's menta condition
remains such that it isnot safe for the personto be at large and that, if released, the person
islikely to engage in acts of sexua violence.

§ 394.918, Fla. Stat. (2002)(emphasis added).
In 1995, Westerhel de was convicted and sentenced for committing the crimes of lewd assault on
a child, aggravated assault, and use of a child in a sexud performance. In 1999, Westerheide was

adjudicated to be asexudly vident predator and committed to the custody of DCF to be kept in a secure



fadility for control, care, and trestment until suchtime as his menta abnormality or persondity disorder had
s0 changed that it would be safe for himto be at large. Westerhel de has been confined a the Horida Civil
Commitment Center in the custody of DCF since that time.

Westerhel de hasreceived annud reports on hisprogress. After recaivinghisreport for 2003, which
indicated that his continued commitment was necessary, Westerheide requested a probable cause hearing,
claming that his condition had so changed that he was entitled to recelve a trid on whether he should
remain in the avil commitment facility.

A limited probable cause hearing was held on the matter. The State caled two expert witnesses
who provided testimony indicaing that Westerheide met the standard for continued civil commitment.
Westerheide then presented the testimony of two expert witnesses, Mr. Ben Taylor, an independent
licensed mental hedth counsdor, and Dr. Dean Cauley, who possesses a doctorate in counsdling. Taylor
stated that he believed Westerheide had improved to a point where he could participate in an outpatient
program. Dr. Cauley testified that he believed Westerheide did not have trouble controlling his behavior.
He further testified that Westerhelde was at stage three of afour stage treatment program but that DCF
did not have a stage four of the program currently in existence becausethe Florida legidature had not yet
funded same. In response to questioning from the court, Dr. Cauley stated that some things about
Westerheide would never change and that in 20 years Westerheide would il have an antisocia
personality disorder and be diagnosed as a sexua sadist. He agreed with Taylor that Westerheide's
treetment did not need to be administered in a secure fecility.

At the conclusion of the hearing, the trid court issued anorder finding that Westerheide had failed

to sugain his burden of demondgtrating that probable cause existed to believe that his condition had so



changed that it was now safe for him to be released from secure trestment and that he would not engage
in further acts of sexua violence if discharged. In reaching the conclusion, the trid court reasoned that
gance a jury had determined that Westerheide is a sexudly vident predator by the standard of proof of
"clear and convincing evidence," the burden rests on Westerheide at the post-commitment stage to
demongtrate probable cause for his release, and that only after that burdenis met, would the burden shift
to the State at atria on the merits.

Westerhelde arguesthat in denying his request for atria on the merits of hisdam for release, the
trid court gpplied the wrong burdenof proof. Specificdly, he maintains that the trid court erred by placing
the burden of proof on him during the probable cause hearing . We disagree.

Althoughthe Jmmy Ryce Act is Slent as to which party bears the burden of proof at the probable
cause hearing, the Floridalegidature has determined that proceedings under the statuteare to be conducted

under the Forida Rules of Civil Procedure. See 8394.9155(1), Fla. Stat. (2002); Westerheide v. State,

831 So0.2d 93 (Fla 2002). Therefore, since the statuteisslent, the questionregarding the alocationof the
burden of proof in this instance should be andyzed using the civil slandard.

InInreZiy's Edtate, 223 So.2d 42 (Ha 1969)(quoting Alabama Great So. R. Co. v. Hill, 34

AlaApp. 466, 43 So0.2d 136, 137 (1949)), our supreme court explained the burden of proof inadvil case
asfollows.

The term "burden of proof” has two distinct meanings. By the one is meant the duty of
establishing the truth of a given propostion or issue by such a quantum of evidence asthe
law demands in the case in which the issue arises; by the other is meant the duty of
producing evidence at the beginning or at any subsequent stage of the trid, in order to
make or meet aprimafacie case. Generdly speaking, the burden of proof, inthe sense of
the duty of producing evidence, passes from party to party as the case progresses, while
the burden of proof, meaning the obligation to establish the truth of the claim by a
preponderance of evidence, reststhroughout uponthe party asserting the affirmetive of the
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issue, and unless he mesets this obligation upon the whole case hefals.
Id. at 43.

Since Westerheide initiated this action in response to DCF's report caling for continued
commitment, it logically follows that Westerheide has the burden to establish that his condition has so
changed that it is safe for him to be at large and that he will not engage in acts of sexua violence if
discharged. Stated another way, where, as in this case, the annual report concludes that continued
commitment is necessary, the burden is properly on the committed person to prove that it is no longer
necessary tha his commitment be continued. In contradt, if the State were seeking to keep Westerheide
avilly committed after it received anannua report whichindicated that his continued commitment was not
necessary, we would agree that the burden would be upon the State to prove the need for continued
commitment. See Tavaresv. State, 871 So.2d 974 (Fla. 5thDCA 2004)(holding that aninsanity acquittee
was subject to involuntary commitment based exclusively on evidence presented a anunderlying criming
trial, and thus, the acquittee bore the burden of showing that the conditions that led to his acquittal had
changed, and that he was ether no longer mentdly ill or that he was no longer a danger to himself or
others).

Westerhel dearguesthat the Florida statute conflictswith Foucha v. Lousiana, 504 U.S. 71 (1992).

We disagree. In Foucha, it was undisputed that the defendant was no longer mentdly ill under the State
of Louisands not-guilty-by-reason-of-insanity statute, yet the State sought to continue to confine him on
the bass of his antisocid persondity. The Court hdd that "the State mug establish insanity and
dangerousness by clear and convincing evidence in order to confine aninsane convict beyond his crimind

sentence, whenthe bags for his origind confinement no longer exists.” 1d. at 86. The Court also held that,



the defendant "[could] no longer be held as an insanity acquiteeinamenta hospitd, [and was] entitled to
conditutiondly adequate proceduresto establishthe groundsfor hisconfinement.” Id. at 80. Thus, Foucha
requiresthat if the State wants the continued commitment of adefendant despite the fact that heisno longer
considered mentaly ill, it has to proceed through a civil commitment hearing and establishthe defendant's
insanity and dangerousness by clear and convincing evidence. Foucha dearly places the burden on the
State to establish, by clear and convinaing evidence, a defendant's insanity and dangerousness when the

bass for his origind confinement no longer exists, however, Foucha does not prohibit the procedure used

in Florida of placing the burden on a defendant to present probable cause that his condition has changed
suchthat heisno longer in need of confinement whenthe State has aready provenby clear and convincing
evidence that the defendant is a dangerous sexudly violert predator and defendant's annua evauation
recommends continued confinement.

Given the structure of the Jmmy Ryce Act, which cdls for a limited probable cause hearing
followed by afull trid if probable cause is shown, atria court's determinationwhether a petitioner has met
the burden of proving his entitlement to recaive atrid must be based upon an analyss of the sufficiency of
the evidence presented, rather than by weighing the evidence presented by both parties at the probable
cause hearing. The petitioner's representative should be alowed to present evidence by testimony or
afidavit, and the court should then determine if, assuming that the evidenceistrue, it would be sufficent
to meet the petitioner's burden of proof. If so, afull trid should be held. If not, no such trid is necessary.
Wereachthis conclusion becausethe petitioner isnot alowed to be present at the probable cause hearing

and therefore, dlowing the decisonto be made based uponthe weighing of conflicting evidence presented



in an evidentiary hearing would create significant due process problems:?

Applying that stlandard to the facts in this case, the trid court's conclusion that Westerheide failed
to sustan his burden of proof is afirmed. Looking only at the witnesses who tedtified on behalf of
Westerheide, taking their testimony as true, Westerheide failed to meet his burden of proof, ance neither
of hiswitnesses tetified that Westerhelde met the standard st forth in the statute for release, that being,
that it was safe for him to be at large and that he would not engage in any acts of sexud violence if
discharged.

AFFIRMED.

GRIFFIN, J., and JOHNSON, T., Associate Judge, concur.

2 See § 394.918(3), Fla. Stat. (2002).



