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LAWSON, J. 
 

 Eric Lee Garren appeals from the denial of his pre-sentence motion to withdraw 

his pleas.  We conclude that Garren should have been allowed to withdraw his pleas, 

and reverse.            

 Garren was charged with aggravated battery with a deadly weapon and battery.  

He appeared at arraignment, unrepresented, and indicated a desire to plead guilty to 
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the charges.  Without conducting a Faretta inquiry,1 the trial court accepted Garren's 

guilty pleas and set a sentencing date approximately one month later.  Garren asked 

the trial court to appoint counsel to represent him at sentencing, and the court appointed 

the public defender.   

 Prior to sentencing, counsel moved to withdraw Garren's pleas pursuant to 

Florida Rule of Criminal Procedure 3.170(f), on grounds that Garren was not aware that 

he faced a minimum guideline sentence of thirty-eight months in prison at the time that 

he entered his uncounseled pleas.  At the hearing on his motion, Garren and his lawyer 

explained to the judge that Garren was a high school drop-out who could neither read 

nor write; that jail inmates had assured him that he would only receive probation if he 

pled guilty at arraignment; and, most significantly, that he had no idea when he entered 

his pleas that he would score mandatory prison on his Criminal Punishment Code 

scoresheet. 

 Florida Rule of Criminal Procedure 3.170(f) provides that a trial court "may in its 

discretion, and shall on good cause," permit a plea of guilty to be withdrawn at any time 

before a sentence is imposed.  Thus, under this rule, a defendant "is entitled to 

withdraw his plea as a matter of right when good cause is shown."  Johnson v. State, 

947 So. 2d 1208, 1210 (Fla. 5th DCA 2007) (citations omitted).  Although "[t]he burden 

                                                 
1 See Faretta v. California, 422 U.S. 806 (1975).  As explained in Watkins v. 

State, 959 So. 2d 386, 387 (Fla. 2d DCA 2007), before allowing a defendant to proceed 
at any critical stage of a criminal proceeding without representation, a trial court is 
required by Florida Rule of Criminal Procedure 3.111(d)(2) and Faretta "to inform the 
defendant of the disadvantages and dangers of self-representation and to warn him of 
the severity of the charge and the possible sentence."  Although Garren did not raise 
the trial judge's failure to follow these dictates as a separate issue on appeal, we note 
that "[t]he failure of a trial court to conduct an adequate Faretta  hearing is per se 
reversible error."  Id.  (citations omitted). 
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to establish good cause under the rule is on the defendant . . . the rule should be 

liberally construed in favor of a defendant because the law inclines towards a trial on the 

merits."  Id.  "Good cause to withdraw a plea is said to be present when the plea is 

'infected by misapprehension, undue persuasion, ignorance, or was entered by one not 

competent to know its consequence or that it was otherwise involuntary, or that the 

ends of justice would be served by withdrawal of such plea.'"  Id. (quoting Onnestad v. 

State, 404 So. 2d 403, 405 (Fla. 5th DCA 1981)). 

 Here, Garren clearly met his burden of establishing good cause by showing that 

he entered his pleas without knowing that the guidelines proscribed a minimum 

sentence of more than three years in prison on the felony charge.  As such, the motion 

to withdraw his pleas should have been granted.  Id.  Therefore, we reverse Garren's 

convictions and sentences and remand with instructions that Garren be allowed to 

withdraw his pleas. 

 REVERSED AND REMANDED.              

 
TORPY, J., concurs. 
THOMPSON, Senior Judge, concurs specially, with opinion. 
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THOMPSON, E., Senior Judge, Concurring Specially, With Opinion. 
 
 I agree that the case should be reversed because the trial court did not conduct 

an adequate Faretta  inquiry; thus, Garren's waiver of his attorney was not freely and 

voluntarily made.  See Fla. R. Crim. P. 3.111(d)(2).  However, as I read the panel's 

opinion, two reasons are offered for reversal.  The first reason is Faretta.  The second 

reason is that Garren showed good cause, absent Faretta , because the trial court did 

not advise him of the minimum sentence to be imposed.  I bifurcate the reasons 

presented for reversal because, absent the inadequate Faretta  inquiry, I believe Garren 

did not demonstrate good cause to withdraw the plea as required by Florida Rule of 

Criminal Procedure 3.170(f).  Here is my reasoning. 

At the arraignment hearing, the trial court ascertained that Garren had a ninth 

grade education and that he could read.1  Garren stated he was informed of the facts, 

that he possessed a police report, and that he was unaware of any exonerating 

evidence.  The court advised Garren of his rights to an attorney and conducted an 

extensive voir dire to ensure that he freely and voluntarily waived those rights.  Garren 

then insisted on entering a pro se plea, and the court found that he freely and voluntarily 

entered his plea.  The trial court was not required to advise Garren at the time of his 

plea that a minimum sentence would be imposed.  See Wagner v. State, 895 So. 2d 

453, 458 (Fla. 5th DCA 2005).  He was subsequently appointed counsel for sentencing.  

                                                 
1 Notwithstanding Garren's later less than truthful statements when accompanied 

by a lawyer that he could neither read nor write, at his arraignment he stated he had a 
ninth grade education and could read and write. 
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At sentencing, his counsel informed the court that they were seeking a plea withdrawal, 

not to go to jury trial, but to negotiate a better plea deal with the prosecutor.   

Under rule 3.170(f), the trial court may, in its discretion, and shall, on good 

cause, at any time before sentence, permit a plea of guilty to be withdrawn.  In Wagner, 

this court stated that "trial courts are bestowed with the discretion to determine whether 

good cause has been established" and that "[a] trial court abuses its discretion 'only 

where no reasonable man would take the view adopted by the trial court.'" Id. at 456 

(quoting Sims v. State, 869 So. 2d 45, 47 (Fla. 5th DCA 2004)).     

Under this standard, I would argue that the trial court did not abuse its discretion 

when it determined that no good cause existed to withdraw Garren's plea.  Reasonable 

men could certainly take the position that Garren's desire to negotiate a better plea does 

not merit a plea withdrawal.  There was no allegation that his plea was entered 

involuntarily or that he was misadvised by counsel.  He knew everything he was legally 

required to know; he knew he faced a maximum sentence of 16 years and he knew he 

could receive the maximum sentence.  Unfortunately, Garren believed that he would 

receive probation based on legal advice from jail inmates, and "[w]here the mistake or 

misunderstanding in entering a plea is attributable to the defendant, it is not error for the 

court to refuse to allow withdrawal of it."  See Acee v. State, 935 So. 2d 1258, 1258-59 

(Fla. 5th DCA 2006) (quoting Johnson v. State , 648 So. 2d 263 (Fla. 5th DCA 1994)).   

When a defendant enters an open plea, he or she indicates a "willingness to 

accept anything up to and including the maximum possible sentence."  Wagner, 895 So. 

2d at 457 (quoting Simmons v. State, 611 So. 2d 1250, 1253 (Fla. 2d DCA 1992)).  

Despite his open plea, Garren sought to withdraw his plea after he learned that he 
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would serve jail time; in effect, although he knew he could receive a sentence up to 16 

years, and despite the fact he received the lowest possible guideline sentence instead 

of the potential sentence of 16 years, he was simply displeased that he would have to 

do any jail time.  The judge could not further reduce the sentence without finding 

statutory mitigation evidence or the state substantially reducing the charges filed in the 

information.  

The panel's opinion states that since Garren made a pre-sentence motion for 

withdrawal, rule 3.170(f) should be liberally construed in favor of the defendant, as the 

law favors a trial on the merits.  See Johnson v. State , 947 So. 2d 1208 (Fla. 5th DCA 

2007); see also Johnson v. State, 33 Fla. L. Weekly D114 (Fla. 4th DCA Jan. 2, 2008).  

However, unlike those cases, Garren does not protest his innocence or seek to 

withdraw his plea to have a trial on the merits.  Instead, he seeks to withdraw his plea to 

negotiate a better second plea.  Thus, the purpose behind the rule is inapplicable in this 

case.  

This court in Wagner, 895 So. 2d at 456, stated that, "[i]n order to show cause 

why the plea should be withdrawn . . . the defense must offer proof that the plea was not 

voluntarily and intelligently entered."  The burden is on Garren to establish good cause 

to set aside his plea.  See Nicol v. State, 892 So. 2d 1169, 1171 (Fla. 5th DCA 2005).  

Since this court has held that trial courts need not advise defendants of the minimum 

sentence that may be imposed, Wagner, 895 So. 2d at 458, absent a finding that there 

was an inadequate Faretta inquiry, I would find that Garren did not establish good cause 

and, thus, the trial court did not abuse its broad discretion. 

 


