
 

IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FIFTH DISTRICT       JULY TERM 2010 

 
 
FIDELITY BANK OF FLORIDA, 
 
  Appellant, 
 
v. Case No.  5D09-3856 
 
LOI THI NGUYEN, ET AL., 
 
  Appellee. 
 
________________________________/ 
 
Opinion filed October 1, 2010 
 
Appeal from the Circuit Court 
for Orange County, 
Richard F. Conrad, Judge. 
 

 

Matthew G. Brenner and Ronald D. 
Edwards, Jr., of Lowndes, Drosdick, 
Doster, Kantor & Reed, P.A., Orlando,  
for Appellant. 
 

 

John L. Urban of Urban, Thier, Federer & 
Jackson, P.A., Orlando, for Appellee. 
 

 

 
TORPY, J. 
 

Appellant challenges the summary judgment that declared Appellee's mortgage 

superior in priority to Appellant's first-recorded mortgage because of a scrivener's error 

in the legal description in Appellant's mortgage.  Concluding that Appellant's mortgage 

was sufficient to place Appellee on constructive notice of Appellant's superior mortgage, 

we reverse the summary judgment. 

The mortgage in favor of Appellant correctly named the property owner, correctly 

identified the lots and the subdivision's name, Crystal Lake Park, and correctly identified 
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the plat book in which the plat was recorded.  However, it misidentified the page number 

within the plat book as page three instead of page eight.  In fact, page three of the same 

plat book contained the plat for East Colonial Heights subdivision, not Crystal Lake 

Park.   

Appellant filed a mortgage foreclosure complaint, alleging that the owner 

defaulted on its promissory note by failing to make the payments.  It joined Appellee as 

a defendant.  Appellee filed her answer and affirmative defenses, alleging, inter alia, 

that her interest was superior to Appellant's because Appellant's mortgage improperly 

described the property as "Lots 12 and 13 in Plat Book J, Page 3," rather than the 

appropriate description  "Lots 12 and 13 in Plat Book J, Page 8."  (Emphasis supplied.)  

Appellee claimed that, as a result of Appellant's error, she did not have actual or 

constructive notice of its mortgage.  On cross motions for summary judgment, the trial 

court agreed with Appellee and ordered that the foreclosure proceed with Appellant in 

the subordinate position. 

Appellant urges that the minor omission here does not defeat its claim that 

Appellee was on constructive notice of its superior interest in the property.  It cites 

several cases in support of its position, two of which we find particularly compelling.  

Sickler v. Melbourne State Bank, 159 So. 678 (Fla. 1935); Merrell v. Ridgely, 57 So. 352 

(Fla. 1912).  Appellee does not address either case.  Based on these authorities, we 

reverse the summary judgment and direct the trial court to enter summary judgment for 

Appellant declaring that its position is superior to that of Appellee. 

 REVERSED AND REMANDED. 

MONACO, C.J. and JACOBUS, J., concur. 


