
PRESTON WALTER
BOERNER,

Appellant,

v.

STATE OF FLORIDA,

Appellee.

IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED

CASE NO. 1D07-1820

___________________________/

Opinion filed August 27, 2007.

An appeal from the Circuit Court for Escambia County.
Nickolas P. Geeker, Judge.

Glen P. Gifford, Assistant Public Defender, for Appellant.

No Appearance for Appellee.

PER CURIAM.

Upon consideration of the appellant’s supplemental response to order to show

cause, dated June 12, 2007, the Court concludes that the motion to withdraw plea of

nolo contendere or vacate judgment and sentence, which failed to cite that it was being

filed in accordance with any rule and which was filed more than 30 days after the

rendition of the appellant’s judgment and sentence, was untimely pursuant to Florida

Rule of Criminal Procedure 3.170(l).  The Court sua sponte concludes that the trial



1Notably, the motion was unsworn and therefore could
not be treated as a rule 3.850 motion.  See Lepper.

2

court order which denied the motion is void because the trial court had no authority

to consider the merits of the motion.1  See Lepper v. State, 826 So. 2d 363 (Fla. 2d

DCA 2002) (citing Polk County v. Sofka, 702 So. 2d 1243 (Fla. 1997), which states

that if a court’s lack of jurisdiction becomes apparent at any stage of the proceedings,

the court should enter an appropriate order to remedy the defect).  It follows that the

untimely filed motion to withdraw plea thus failed to delay rendition of the judgment

and sentence pursuant to Florida Rule of Appellate Procedure 9.020(h), and

consequently the notice of appeal of the judgment and sentence was also untimely

pursuant to Florida Rule of Appellate Procedure 9.140(b)(3).  See McGee v. State, 947

So. 2d 681 (Fla. 2d DCA 2007).  Accordingly, the appeals of the motion to withdraw

plea and the judgment and sentence are dismissed.  See Lepper, 826 So. 2d at 364.

Furthermore, the appellant’s motion for extension of time for filing appellant’s initial

brief, filed on July 9, 2007, is denied as moot.

DISMISSED.

ALLEN, WOLF, and LEWIS, JJ., CONCUR.


