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PER CURIAM. 

 Appellant, Fior A. Ramirez, appeals an order of appellee, the Reemployment 

Assistance Appeals Commission, denying her claim for reemployment 

compensation benefits.  We reverse and remand, concluding that appellant is 

entitled to benefits. 

 
 
 
FIOR A. RAMIREZ, 
  

Appellant, 
 
v. 
 
REEMPLOYMENT ASSISTANCE 
APPEALS COMMISSION, 
 
 Appellee. 
_______________________________/ 
 

IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 
 
NOT FINAL UNTIL TIME EXPIRES TO 
FILE MOTION FOR REHEARING AND 
DISPOSITION THEREOF IF FILED 
 
CASE NO. 1D12-5009 



 Appellant began working as a housekeeper for Remington Lodging & 

Hospitality, a hotel in Atlantic Beach, Florida, on October 29, 2009.  As found by 

the appeals referee, on Thursday, March 22, after learning that her father in the 

Dominican Republic had had a stroke, appellant asked her manager, Katie 

Berkowski, for time off to go be with him, but was unable to say when she would 

return.  Ms. Berkowski told appellant that the employer could not give her a leave 

of absence, “but I offered her FMLA [the Family Medical Leave Act].”  On 

Saturday, March 24, appellant called to let Ms. Berkowski know she was in the 

Dominican Republic, explaining that her brother had bought her an airline ticket so 

she had just left without letting Ms. Berkowski know.  Appellant’s father died 

about a week after she got there.  When she went to pick up her paycheck the 

following week, Ms. Berkowski told appellant she had abandoned her position. 

 The appeals referee affirmed the initial determination denying benefits, 

concluding that appellant had quit her job for personal reasons not attributable to 

her employer.  Appellant had essentially asked for an indefinite amount of time off 

for a family emergency, and the employer’s denial of such a request could not be 

considered unreasonable such that it would cause the average able-bodied qualified 

worker to quit.  Moreover, appellant did not seek leave under the FMLA after 

being advised to.  Accordingly, she quit without good cause attributable to the 

employer. 
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 The Commission found no reason to disturb the referee’s conclusion.  In 

response to appellant’s contention that she had been discharged and had not quit, 

the Commission concluded that even if appellant had been constructively 

discharged, the evidence showed that the discharge would have been for excessive 

absences without permission, which would amount to misconduct connected with 

work. 

 We review de novo the referee’s and the Commission’s application of law to 

the referee’s findings of fact. See Arbor Tree Mgmt., Inc. v. Unemployment 

Appeals Comm’n, 69 So. 3d 376 (Fla. 1st DCA 2011).  There is a longstanding 

body of case law that excuses an employee’s departure from work without the 

permission or against the wishes of the employer, when there is a bona fide “family 

emergency.”  Under section 443.101(1)(a)1, Florida Statutes (2012), an employee 

is disqualified from receiving benefits if he or she voluntarily left work without 

good cause attributable to the employing unit, or was discharged for misconduct 

connected with work.  The term “good cause” includes “that cause attributable to 

the employing unit which would compel a reasonable employee to cease working 

or attributable to the individual’s illness or disability requiring separation from his 

or her work.”  When there is evidence of a genuine family emergency, a claimant 

cannot be denied benefits because he or she either voluntarily quit or committed 

misconduct, because leaving work for such emergency constitutes good cause 
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under the above provision, rather than disregard of the employer’s interests.  Under 

the facts of this case, appellant’s father’s stroke and death easily qualify as a family 

emergency under the case law, showing that she had good cause to leave work to 

go to him.1 See Campbell v. Dep’t of Labor & Employment Security, 455 So. 2d 

569 (Fla. 1st DCA 1984); Langley v. Unemployment Appeals Comm’n, 444 So. 2d 

518 (Fla. 1st DCA 1984); Tucker v. Dep’t of Commerce, 366 So. 2d 845 (Fla. 1st 

DCA 1979); Andres v. Unemployment Appeals Comm’n, 888 So. 2d 119 (Fla. 4th 

DCA 2004); Hamilton v. Unemployment Appeals Comm’n, 880 So. 2d 1284 (Fla. 

2d DCA 2004); Lewis v. Lakeland Health Care Ctr., Inc., 685 So. 2d 876 (Fla. 2d 

DCA 1996); Foote v. Unemployment Appeals Comm’n, 659 So. 2d 1232 (Fla. 5th 

DCA 1995); Gadsden v. Unemployment Appeals Comm’n, 616 So. 2d 1196 (Fla. 

2d DCA 1993); Williams v. Unemployment Appeals Comm’n, 608 So. 2d 572 

(Fla. 5th DCA 1992); Dean v. Unemployment Appeals Comm’n, 598 So. 2d 100 

(Fla. 2d DCA); Howlett v. S. Broward Hosp. Tax Dist., 451 So. 2d 976 (Fla. 4th 

DCA 1984); Williams v. Florida Industrial Comm’n, 135 So. 2d 435 (Fla. 3d DCA 

1961). 

 In a case with facts similar to those at bar, Szniatkiewicz v. Unemployment 

Appeals Commission, 864 So. 2d 498 (Fla. 4th DCA 2004), the Fourth District 

reversed the Commission’s decision to deny benefits because the claimant 

 1 The employer’s right to terminate appellant’s employment is not at issue, 
but only the denial of benefits.  
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voluntarily quit his job to care for a family member, which the Commission 

concluded was not good cause attributable to the employer.  The appeals referee 

found that the claimant’s father had suffered a massive heart attack and was in 

intensive care in Germany, and the claimant asked for approximately two weeks 

off, but the manager said that if the claimant left, he would not have a job when he 

got back.  The claimant did go, and when he returned to Florida, he did not report 

to work because he believed he had been fired.  The referee concluded that the 

claimant had neither quit nor engaged in misconduct, because he had left in 

response to a legitimate family emergency.  The Commission reversed, concluding 

that the facts showed that “the claimant initiated the separation when he chose to 

leave work,” and that even though there was a family emergency, “the claimant did 

not take reasonable steps to preserve his employment prior to leaving,” because he 

“did not fill out a leave request form and . . . did not speak with anyone above the 

shift manager regarding his request for time off.” Id. at 501.  The Commission 

concluded that this constituted voluntarily leaving work without good cause 

attributable to the employer.  

 The Fourth District reversed, because the facts showed that the claimant did 

not quit and had no intention of doing so, but instead was told that he would not 

have a job if he left to go to his father.  Moreover, responding to the family 

emergency did not constitute misconduct.  The court concluded that the 
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Commission had “ignored” the family-emergency exception, which showed 

incontrovertibly that the claimant “clearly had a valid reason to leave his 

employment and to travel overseas to tend to his ailing father.” Id. at 503.  

 Under the facts found by the appeals referee, appellant voluntarily left work 

because of a family emergency after the employer declined to give her time off 

without knowing a precise date when she would return.  According to the case law 

cited above, leaving for appellant’s family emergency was encompassed by the 

statutory exception for good cause attributable to illness or disability, or, in the 

alternative, leaving because of the family emergency after the employer had 

refused permission constituted good cause attributable to the employer.  

 The referee also concluded that Appellant quit in part because she did not 

seek leave under the FMLA.  The Appellee, however, did not develop the record 

regarding the requirements of and compliance with the FMLA; hence the facts that 

touched on the Act do not have any evidentiary bearing on our decision. 

Regarding the Commission’s conclusion that appellant’s trip to the 

Dominican Republic to see her father constituted “excessive absenteeism” 

justifying denial of benefits based upon misconduct, the Florida Supreme Court 

stated in Mason v. Load King Manufacturing Company, 758 So. 2d 649 (Fla. 

2000), that in a case of misconduct by absenteeism, the employer must prove “a 

serious and identifiable pattern of excessive absenteeism or late arrivals,” which 
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must be established by “more than one act.” Id. at 654.  The court said: “It 

logically follows that the employee’s entire course of conduct must be considered, 

not just the acts immediately precipitating the employee’s discharge.” Id.  There 

was no evidence in the case at bar that claimant was absent for any days other than 

for those associated with this particular family emergency.  

 Because there was no basis for the denial of appellant’s request for 

reemployment benefits, we 

 REVERSE and REMAND for an award of benefits. 

PADOVANO and MARSTILLER, JJ., CONCUR.  MAKAR, J., DISSENTS. 
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Makar, J., dissenting.  

 I would affirm because the employer was accommodative of Ms. Ramirez 

by: (a) pointing out the availability of leave under FMLA, and (b) offering her 

reinstatement upon her return. Ms. Ramirez pursued neither available option. 

When offered reinstatement, she simply said it was “no big deal” to have a job 

with the employer and, instead, chose to file for unemployment benefits soon 

thereafter. This was job abandonment. § 443.101(2), Fla. Stat. (2013). Sympathy 

and a degree of legal leniency are justifiably on the side of the employee who has a 

family emergency, such as the imminent death of a close family member, which 

occurred here. See, e.g., Tallahassee Primary Care Assoc. v. Unemployment 

Appeals Comm’n, 930 So. 2d 824, 827 (Fla. 1st DCA 2006). But the employee 

must also take advantage of—or at least make a good faith effort to pursue—

accommodations extended by the employer. The accommodations extended to Ms. 

Ramirez distinguish her case from Szniatkiewicz v. Unemployment Appeals 

Commission, 864 So. 2d 498 (Fla. 4th DCA 2004), where the employer summarily 

dispensed with further employment, telling the employee that if he left there would 

be no job upon his return. In sharp contrast, the employer here made some efforts 

at accommodating the employee, both before and after the emergency. That Ms. 

Ramirez never pursued leave under FMLA and did not even try to be reinstated, 

decides this case; competent substantial evidence supports the referee’s factual 
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finding that Ms. Ramirez abandoned her job for a reason not attributable to the 

employer. Cochran v. Unemployment Appeals Comm’n, 46 So. 3d 1195, 1197 

(Fla. 1st DCA 2010). 
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