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PER CURIAM. 
 

The defendant tobacco companies, R.J. Reynolds Tobacco Company 
and Philip Morris USA Inc. (“the defendants”), appeal a final judgment in 
favor of John McCoy (“the plaintiff”) in a wrongful death action and raise 
three issues.  The plaintiff cross appeals the same judgment, raising two 
issues.  We reverse. 

 
The defendants allege in their first issue that the Surgeon General’s 



2 
 

Reports (“the Reports”) were erroneously admitted into evidence and 
improperly used to bolster expert opinions.  As we recently concluded in 
Philip Morris USA, Inc. v. Pollari, No. 4D16-334 (Fla. 4th DCA Aug. 30, 
2017), the Reports are hearsay that are inadmissible as public records or 
adoptive admissions and may not be used to bolster the opinions of 
testifying experts.  The admission and use of the Reports in the instant 
case was likewise erroneous.  The extensive reliance on the Reports 
throughout trial renders it impossible for the plaintiff to meet his burden 
of showing that the error was harmless.  See Special v. W. Boca Med. Ctr., 
160 So. 3d 1251, 1256 (Fla. 2014) (holding that to prove harmless error, 
“the beneficiary of the error must prove that there is no reasonable 
possibility that the error contributed to the verdict”).  Because this issue 
is dispositive, we decline to analyze the remaining issues raised. 

 
We therefore reverse and remand for a new trial.  On remand, the 

plaintiff is free to seek leave from the trial court to add claims for 
punitive damages on his negligence and strict liability counts. 

 
 Reversed and remanded. 
 
GROSS, CIKLIN and KLINGENSMITH, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
    


