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PER CURIAM.

After being sentenced on various drug charges, appellant moved to
withdraw his plea. The trial court denied his motion without an
evidentiary hearing. We reverse and remand for an evidentiary hearing on
the motion to withdraw a plea.

“Where a defendant files a facially sufficient motion to withdraw his
plea, he is entitled to an evidentiary hearing on the issues unless the
record conclusively refutes his allegations.” Woodly v. State, 937 So. 2d
193, 196 (Fla. 4th DCA 2006).

One of the grounds of the amended motion to withdraw was appellant’s
expectation that he would serve his sentence in a federal prison. At the
end of the plea hearing, the defense attorney referred to an order
“‘remanding [appellant] to federal custody so that he can begin his
sentence.” The judge signed an order remanding appellant “to Federal
Custody . . . to serve his Federal sentence.” The judge sentenced appellant
“concurrent with the federal sentence that’s already been imposed.” At the
time appellant made his motion, he was still in state custody.



The state argues that service of the state sentence in a federal prison
was not part of the plea agreement, but that fact is not apparent from the
record. There was a sidebar discussion where the judge indicated that he
could not guarantee that appellant would be housed in a federal prison.
Appellant was not present at the sidebar. Nothing in the record showed
that the defendant was aware of the potential of serving his sentence in
state prison and that he agreed to accept that risk in entering his plea.

Reversed and remanded.
WARNER, GROSS and TAYLOR, JJ., concur.
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Not final until disposition of timely filed motion for rehearing.



