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PER CURIAM.

Westmount Financial Limited Partnership (“Westmount”) appeals a
non-final order denying its motion to dismiss a counterclaim pursuant to
Florida Rule of Appellate Procedure 9.130(a)(3)(A). The basis of
Westmount’s motion to dismiss was that the claims raised in the
counterclaim were nearly identical to the claims pending in a separately
filed lawsuit in New Jersey. As the order denying the motion to dismiss
does not “concern venue” as contemplated under Rule 9.130(a)(3)(A), we
do not have jurisdiction as to that order on direct appeal. Nonetheless,
because exposure to a potential inconsistent ruling on the same issue by
a different court can constitute irreparable harm, we treat the appeal as a
petition for writ of certiorari. See Inphynet Contracting Servs., Inc. v.
Matthews, 196 So. 3d 449, 462-63 (Fla. 4th DCA 2016); REWJB Gas Invs.



v. Land O’Sun Realty, Ltd., 645 So. 2d 1055, 1056 (Fla. 4th DCA 1994).
For the reasons discussed below, we deny certiorari without prejudice to
Westmount seeking a stay or severance of the counterclaim.

This case arose from a 2006 loan by Westmount to Courtney Property,
LLC. As part of the loan transaction, several parties, including respondent
Timothy Doran (“Doran”), executed guarantees for the loan. Following an
alleged default on the loan, Westmount sued Courtney Property, LLC and
the various guarantors in Florida. At the time the Florida lawsuit was
filed, Westmount and Doran were already embroiled in a separate lawsuit
in New Jersey concerning other dealings between the parties. Specifically,
Doran and several other plaintiffs sued Westmount and its principal for,
amongst other things, breach of fiduciary duty, fraud, tortious
interference, and conspiracy. Notwithstanding the pending New Jersey
lawsuit, Doran filed a counterclaim in the Florida lawsuit comprised of
counts nearly identical to the ones pled in the New Jersey lawsuit. In
response, Westmount moved to dismiss the counterclaim based on the
principle of priority. Following a brief hearing, the trial court denied the
motion to dismiss without any explanation.

We deny certiorari relief due to the posture of this case. Although it is
abundantly clear that the counts listed in Doran’s counterclaim are nearly
identical to the counts listed in the New Jersey lawsuit and that exposure
to a potential inconsistent ruling on the same issues by a different court
can constitute irreparable harm, Westmount did not seek the proper
remedy. The proper remedy in such a circumstance would be to either
stay or sever the counterclaim. See, e.g., Inphynet, 196 So. 3d at 463;
REWJB, 645 So. 2d at 1056-57. Accordingly, it cannot be said that the
trial court departed from the essential requirements of the law in denying
Westmount’s motion to dismiss and we therefore deny the petition for writ
of certiorari. Because it is not clear from the record whether the trial court
considered a stay of the counterclaim as an alternative to dismissal, we
deny the petition without prejudice to Westmount seeking a stay or
severance of the counterclaim in the trial court.

DAMOORGIAN, CONNER and KLINGENSMITH, JJ., concur.
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Not final until disposition of timely filed motion for rehearing.



