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PER CURIAM.

The pro se defendant appeals an order denying his Amended Rule 3.850
motion for postconviction relief. We affirm the order, but without prejudice
to allow the defendant to file his original amended motion.

The defendant filed his first Rule 3.850 motion in 2012. In June 2014,
the trial court denied relief except for ground one, point one, in which he
claimed affirmative misadvice of counsel leading him to reject a five-year
plea deal. The trial court found the claim insufficient, and gave the
defendant sixty days to amend.

Concerned that he would miss the deadline because he was being
moved to another institution, the defendant moved for an extension of time
to amend. The trial court granted the motion. He submitted the amended
motion to prison officials for mailing on August 20, 2014, the original due
date. (A copy of the amended motion bearing a prison mailing stamp date
of August 20, 2014 is included in his appendix.)

On March 18, 2015, the defendant filed a Notice of Inquiry regarding



his amended motion. The trial court responded that it had not received
the amended motion and instructed the defendant to refile it. Instead of
filing his original amended motion, he filed a new amendment, raising the
same claim as the original. The trial court denied the new amended motion
as untimely. The defendant appealed, and we affirmed.

On April 27, 2017, the defendant filed the instant Rule 3.850 motion.
He argues the amendment should be treated as timely, because the prison
mailing stamp was within the time period to amend the motion. But,
unfortunately, the trial court was not provided with the original amended
motion dated August 20, 2014.

“It is fundamental that an appellate court cannot reverse a trial court
on the basis of facts which were not presented to the trial court, and
therefore are not part of the record on appeal.” Patterson v. Weathers, 476
So. 2d 1294, 1296 (Fla. 5th DCA 1985).

The defendant has never presented the original, date-stamped
amended motion to the trial court. The trial court docket has no record of
the original amended motion ever being submitted. We therefore affirm
the order without prejudice to allow the defendant to file the original
amended motion with the stamped date showing its timeliness.

Affirmed without prejudice.
MAY, DAMOORGIAN and FORST, JJ., concur.

* * *

Not final until disposition of timely filed motion for rehearing.



