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ON MOTION FOR CLARIFICATION 
 

TAYLOR, J. 
 
 The state has moved for clarification as to the effect of our reversal of 
appellant’s conviction for possession of cocaine upon the order finding a 
violation of probation.  Appellant’s probation was revoked upon the trial 
court’s finding that appellant violated Condition 5 of his probation: to 
remain at liberty without violating the law.  Pursuant to stipulation, the 
trial court used the evidence presented during the jury trial as the basis 
for the violation of probation. 
 
 In reversing appellant’s conviction for possession of cocaine, we 
concluded that the trial court erred in permitting the prosecutor to shift 
the burden of proof to the defense during cross-examination of appellant 
and during closing argument.  Because the record does not indicate 
whether the trial court was influenced by these trial tactics in finding 
that appellant violated his probation, we clarify that our reversal for a 
new trial on the possession of cocaine charge includes directions to the 
trial court, on remand, to reconsider appellant’s probation revocation 
consistent with our opinion.  In determining whether appellant violated 
his probation, the trial court may reconsider the same testimony and 
argument presented at trial, excluding those portions we found improper. 
Alternatively, the court may, in its discretion, defer consideration of the 
probation violation charge until after re-trial of the substantive charge of 
possession of cocaine. 



 
STEVENSON, C.J. and GUNTHER, JJ., concur. 

 
*            *            * 
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