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Appellant was charged with one count of possession of cocaine and
one count of possession of drug paraphernalia, and pled no contest to
the charges. The circuit court accepted the plea, denied appellant’s
motion for alternative sentencing under Florida Statutes section 948.20
(drug offender probation) and sentenced appellant to 37.2 months in
prison. The State concedes, and we agree, that the circuit court erred in
failing to consider the motion for alternative sentencing for the circuit
court’s stated reason that appellant was “not eligible” for alternative
sentencing under section 948.20 since he had prior non-felony drug
convictions. In Nelson v. State, 34 Fla. L. Weekly D1743 (Fla. 4th DCA
Aug. 26, 2009) (Nelson 1), another case involving this same defendant,
this court recently clarified that a defendant with prior non-felony
convictions is eligible for alternative sentencing under section 948.20.
Id.

As in Nelson I, we reverse the sentence and remand so that the circuit
court may reconsider appellant’s motion for alternative sentencing under
the plain language of section 948.20. We emphasize that the circuit
court retains the discretion to decide the merits of appellant’s motion
under the statute’s provisions and nothing in this opinion should suggest
an outcome thereof.

Reversed and remanded.

GRross, C.J., and FARMER, J., concur.
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