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PER CURIAM.

The issue presented in this appeal is whether the trial court erred by 
involuntarily dismissing with prejudice appellant’s claims for eviction 
and breach of contract at the close of appellant’s case-in-chief.  We find 
that the trial court erred, and we reverse.1

Appellant is a  partnership of several physicians who own two 
commercial office buildings.  Dr. Rogers, one of the partners, owns 
appellee Palm Beach Pain Management, which is a tenant in one of the 
buildings under an eighty-four-month lease executed in February 2003.  
Under the lease, rent was due to appellant on the first day of the month, 
and the tenant’s failure to pay by the tenth day of the month constituted 
a default.  

Appellee failed to pay its rent in March, April, or May 2006.  Appellee 
eventually paid the rent for these three months in late May, but payment 
was tendered after the partnership exercised its remedies under the lease 
by declaring appellee in default, voting to accelerate appellee’s rent 
obligation, and seeking eviction.  

The court held a non-jury trial on the eviction claim. Dr. Rogers

1 Appellant also challenges certain rulings made by the trial court involving 
appellee’s affirmative defenses.  We affirm these orders without further 
comment.
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claimed that he had a rent credit of over $18,000 from the partnership’s 
decision to adjust each tenant’s monthly rent retroactive to January 
2005.  Thus, he could not have been late in paying his rent in March or 
April, as the amount of the credit exceeded his rent obligation for those 
two months.  By contrast, two other partners, Dr. Kugler and Dr. Simon, 
testified that the credit was to be applied as a monthly reduction rather 
than as a  lump sum, and appellee’s obligation to tender rent on a 
monthly basis had not changed.

After appellant presented its evidence, appellee moved to dismiss the 
case involuntarily under Rule 1.420(b).  The trial court found that the 
rent adjustment left appellee with a rent credit of over $18,720.  Because 
the credit exceeded the amount of rent due, appellee was not late in 
paying its rent and appellee was not in default.  The trial court concluded 
that it could not “accept the testimony of everybody who had a dog to 
fight and an interest to obtain,” and the court dismissed the case with 
prejudice as “a bunch of garbage.”  

“We review de novo the trial court’s order on a motion to dismiss.”  
Wright v. Emory, 41 So. 3d 290, 292 (Fla. 4th DCA 2010).  Any party may 
move for dismissal after the plaintiff finishes presenting its evidence in a 
non-jury trial.  Fla. R. Civ. P. 1.420(b).  “An involuntary dismissal is 
properly entered only where the evidence considered in the light most 
favorable to the non-moving party fails to establish a prima facie case.” 
Perez v. Perez, 973 So. 2d 1227, 1231 (Fla. 4th DCA 2008).  “It is 
inconceivable that a  trial judge can fairly find for a  defendant after 
hearing nothing more than testimony from a  plaintiff establishing a 
prima facie case in that plaintiff’s favor.”  Tillman v. Baskin, 260 So. 2d 
509, 511-12 (Fla. 1972).  Thus, the trial judge may not make findings of 
fact and dismiss a case at this juncture “even though he is the trier of 
the facts.”  Lake Charleston Maint. Ass’n v. Farrell, 16 So. 3d 182, 185 
(Fla. 4th DCA 2009) (quoting Tillman, 260 So. 2d at 511).  

Eviction of a  non-residential tenant is governed by section 83.20, 
Florida Statutes.  Under section 83.20(2), appellant was required to offer 
evidence of the following elements to establish a prima facie claim for 
eviction:

1) the parties had an agreement requiring the Tenant to pay the 
Landlord rent for the use of the property; 2) the Tenant defaulted 
in the payment of this rent; 3) three days’ notice requiring the 
payment of the rent or the possession of the property was served 
on the Tenant; and 4) the Tenant failed to pay the rent or deliver 
possession of the property within three days.
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Dream Closet, Inc. v. Palm Beach Mall, LLC, 991 So. 2d 910, 911-12 (Fla. 
4th DCA 2008) (quoting Boudreau v. M & H Food Corp., 895 So. 2d 501, 
503 (Fla. 2d DCA 2005)).  At trial, the first element was not in dispute.  
Thus, appellant was required to demonstrate appellee’s default in 
payment, service of notice, and a failure to cure the default.

We find that appellant presented sufficient evidence at trial to 
establish a prima facie claim for eviction.  Appellee did not tender its 
March, April, or May rent to appellant by the tenth day of the month.  
Instead, those funds were placed into an escrow account, and appellant 
did not receive payment for those months until May 17.  This failure was 
sufficient evidence of a default to allow the case to continue.  The trial 
court’s finding that appellee had a lump-sum credit for overpayment of 
its rent required the court to weigh the credibility of Drs. Rogers, Kugler, 
and Simon, who presented conflicting testimony regarding how the credit
would be applied to appellee’s rent obligation.  Such a weighing of 
witness credibility was improper at this stage. 

As for notice, the parties waived their right to receive notice of the 
default and a demand for payment in the lease.  The notice requirement 
is set by section 83.20(2), Florida Statutes, and may be waived by the 
parties in the lease if expressly stated.  See A.Z.3, Inc. v. Tampa 
Westshore Assocs. Ltd. P’ship, 869 So. 2d 42, 44 (Fla. 2d DCA 2004).  
Here, the lease states that, upon a default, appellant had the option 
“without any notice or demand” to seek eviction.  We find this language a 
sufficient expression of the parties’ intent to waive the service of notice
requirement.    

Considering the evidence in the light most favorable to appellant, we 
find that appellant established a  prima facie claim for eviction, and 
issues of material fact precluded involuntary dismissal of the claim.  
Based on the foregoing, we reverse and remand for further proceedings.2   

Affirmed in part, reversed in part, and remanded.

MAY, DAMOORGIAN and LEVINE, JJ., concur. 

*            *            *

2 As in Wright, “we suggest that the trial court, in its discretion, may 
recommence proceedings from the point at which the motion for involuntary 
dismissal was granted, provided that the same trial judge is available to hear 
the case on remand.”  41 So. 3d at 293 n.2.  
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Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm 
Beach County; David E. French, Judge; L.T. Case No. 
502006CA007960XXXXMBAD.
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