
DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT

January Term 2011

DEVON MEDICAL, INC., DEVON HEALTH SERVICES, INC., and
SUPPLY MARKETING, INC.,

Appellants,

v.

RYVMED MEDICAL, INC., a Florida corporation,
Appellee.

No. 4D10-57

[May 11, 2011]

HAZOURI, J.

Appellants, Devon Medical, Inc. (“Devon”), Devon Health Services, Inc. 
(“DHS”), a n d  Supply Marketing, Inc. (“SMI”) (collectively “Devon 
Companies”), appeal the jury’s award of $1,413,394.00 to Appellee, 
Ryvmed Medical, Inc. (“Ryvmed”), and the denial of their motion for 
directed verdict. Devon Companies raise four issues on appeal: (1) that 
Ryvmed’s promissory estoppel claim was barred by the statute of frauds; 
(2) that Ryvmed failed to prove the existence of an enforceable written 
contract; (3) that Ryvmed’s tortious interference claim should fail as a 
matter of law; and (4) that Ryvmed failed to establish lost profit damages. 
We find that the first three contentions lack merit and affirm the trial 
court’s denial of Devon Companies’ motion for directed verdict as related 
to these claims without discussion. However, we find that Ryvmed failed 
to establish lost profit damages and accordingly, we reverse and direct 
the trial court to enter judgment for Devon Companies on the claim for 
lost profits. We affirm Ryvmed’s recovery of tortious interference
damages.

Ryvmed is in the business of marketing, selling, and distributing 
medical devices. Devon Companies are also in the business of 
manufacturing, marketing, selling, and distributing medical products 
and devices. In July 2005, representatives of Ryvmed and Devon 
Companies began a series of oral conversations and emails culminating 
in an agreement: Ryvmed would purchase containers of medical syringes 
from Devon Companies in exchange for Devon Companies providing 
Ryvmed with products, marketing support, a n d  access to their 
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substantial network of physicians. The terms of the agreement were 
memorialized in an email dated August 18, 2005, and titled “Devon 
Agreement.”

Relying on this agreement, Ryvmed committed time and resources to 
developing the product and claimed it lost momentum with the Ryvmed 
brand and many of its customers. In late 2005, however, Devon 
informed Ryvmed that it would no longer provide telemarketing services. 
Consequently, a market for Devon syringes never developed and Ryvmed 
asserted that it lost profits it would have realized, had Devon Companies 
performed their obligations under the agreement. Ryvmed then filed 
suit, and its fourth amended complaint alleged seven counts: (1) breach 
of written contract; (2) breach of oral contract; (3) fraudulent 
misrepresentation; (4) negligent misrepresentation; (5) fraud in the 
inducement; (6) tortious interference with a business relationship; and 
(7) promissory estoppel. The tortious interference count was based on a 
business relationship Ryvmed had with Indigo Orb, Inc., to which 
Ryvmed supplied syringes prior to the agreement with Devon.

The parties proceeded to trial and two experts testified regarding 
Ryvmed’s lost profits. First, Michael L. Sperdutti, an expert in 
telemarketing, testified that Ryvmed could have expected a ten percent
closing ratio, a figure representing the number of people telemarketers 
convert into buying customers. In formulating his lost profit calculation,
Sperdutti testified that he compared Ryvmed’s business with another 
business called Medi Supply:

I actually had an account that was very similar, even in 
terms of size of Ryvmed; and went to that and went to the 
books of that particular client and discussed with them, you 
know, what they were doing, what their pricing was and 
matched everything up. And then I also took a look at the 
internet; and then, you know, started looking at the product 
categories and the pricing and making sure that I was up to 
date on at least . . . the current pricing and prices.

By “[t]aking a look at the Ryvmed books, as well as taking a look at my 
client who had a very similar business,” Sperdutti opined that Ryvmed’s 
gross profits would have been between thirty-five and forty percent.

Next, Richard Dotson, a Certified Public Accountant, testified 
regarding his year-by-year calculation of the damages Ryvmed suffered 
from the breach of contract. In order to estimate Ryvmed’s damages, 
Dotson designed a  financial model after reviewing Ryvmed’s financial 
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information and using multiple databases such as Integra and IBIS 
World. Dotson explained that 

Integra is a publicly accessible database that - - what they 
do is they compile financial statistics from a  number of 
companies. They’ll get the financial statements and 
determine what are the average cost of sales, or cost of sales 
margin and gross profit margin. They’ll determine what is 
the average rent paid. They may determine what is the 
average overhead. And it will be stratified by business size, 
such as sales from a million to two-and-a-half million, two-
and-a-half to five million, five million to ten million. So we 
can kind of narrow down to where we would be looking as far 
as a  comparable company. It’s generally . . . for 
benchmarking and comparing your existing company to 
what’s the average nationally.

Further, in determining Ryvmed’s profit margin, Dotson relied on 
Sperdutti’s estimate and examined “the Integra database for companies 
in that size market,” which documented profit margins of between 
twenty-seven to twenty-eight percent. Dotson estimated the present
value of Ryvmed’s damages to be $10,244,000.00 over a five-year period. 
Dotson had no experience in telemarketing or in the sales of syringes.

At the close of trial, Devon Companies moved for a directed verdict. 
The trial court granted the motion for directed verdict on Ryvmed’s 
breach of oral contract claim, determining that it was barred by the 
statute of frauds. The trial court, however, denied that the promissory 
estoppel claim was similarly barred. Thus, claims for breach of written 
contract, promissory estoppel, and tortious interference were submitted 
to the jury.

Ultimately, the jury determined that Devon breached the written 
contract with Ryvmed; the jury found that neither DHS nor SMI had 
entered into a written agreement with Ryvmed and, thus, there was no 
breach. However, the jury found all three of the companies liable on the 
promissory estoppel claim and awarded Ryvmed $1,400,000.00 in 
damages. The jury found Devon solely liable on the tortious interference 
claim and awarded Ryvmed $13,394.00 in damages. Notably, the verdict 
form had only a single line for damages on both the promissory estoppel 
claim and the breach of contract claim.

“The standard of review on appeal of the trial court’s ruling on a 
motion for directed verdict is de novo.” Contreras v. U.S. Sec. Ins. Co., 
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927 So. 2d 16, 20 (Fla. 4th DCA 2006) (citing Flagstar Cos. v. Cole-
Ehlinger, 909 So. 2d 320 (Fla. 4th DCA 2005)). “Upon a directed verdict 
motion, the weight of the evidence and all reasonable inferences 
therefrom must be viewed in the light most favorable to the nonmoving 
party.” Pascale v. Fed. Exp. Corp., 656 So. 2d 1351, 1353 (Fla. 4th DCA 
1995) (citing Kowkabany v. Home Depot, Inc., 606 So. 2d 716 (Fla. 1st 
DCA 1992)).

A trial court’s award of damages is reviewed to determine if it is 
supported by competent, substantial evidence. Emerald Pointe Prop. 
Owners’ Ass’n v. Comm. Constr. Indus., Inc., 978 So. 2d 873, 879 (Fla. 
4th DCA 2008) (citations omitted). “The general rule is that anticipated 
profits of a commercial business are too speculative and dependent upon 
changing circumstances to warrant a judgment for their loss. But the 
rule is not an inflexible one, and if profits can be established with 
reasonable certainty, they are allowed.” Levitt-ANSCA Towne Park P’ship 
v. Smith & Co., Inc., 873 So. 2d 392, 396 (Fla. 4th DCA 2004) (citations 
omitted). Lost profits are typically proven by one of two methods: (1) the 
before and after theory; or (2) the yardstick test. River Bridge Corp. v. 
Am. Somax Ventures ex rel. Am. Home Dev. Corp., 18 So. 3d 648, 650 
(Fla. 4th DCA 2009) (citations omitted).

In the instant case, Ryvmed established its lost profits with the 
yardstick test. “The yardstick test is generally used when a business has 
not been established long enough to compile an earnings record that 
would sufficiently demonstrate lost profits and compares the profits of 
businesses that are closely comparable to the plaintiff’s.” Id. (citation 
omitted) (internal quotation marks omitted). “‘[L]ost profits must be 
established with a reasonable degree of certainty and must be a natural 
consequence of the wrong,’ and ‘[s]uch an award cannot be based upon 
speculation or conjecture.’” Id. at 650-51 (quoting Sostchin v. Doll 
Enters., Inc., 847 So. 2d 1123, 1128 (Fla. 3d DCA 2003)).

In River Bridge, this court examined the yardstick measure of 
damages. In that case, a builder brought an action against a developer 
for breach of a right of first refusal contained in a development contract. 
Id. at 649. When calculating lost profits, the builder’s expert used the 
actual sales made by builders of the subsequent stage of the project to 
determine its lost profits. Id. at 650. The expert took the number of 
actual closings and multiplied it by his estimated profit rate. Id.
However, the expert testified that he was unaware as to whether the 
other builders ever realized a profit in the homes sold and did not know 
the extent of their costs. Id. In finding that the claim for lost profits was 
too speculative, this court observed:
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[Builder] suggests an adequate yardstick was provided by the 
contractors that built out the subsequent parcels. While 
those contractors might have provided the trappings of a 
yardstick, it was not enough to simply assume those 
contractors were comparable and made a profit; it was 
necessary to prove both. To do so, it was essential that the 
actual profit realized b e  proven or that the profit be 
determined by subtracting their expenses from their gross 
sales. It was also essential to establish that those contractors 
were “closely comparable” to [Builder]. The expert in this 
case did neither.

Id. at 651 (emphasis added).

Likewise, in the instant case, neither of Ryvmed’s experts provided 
evidence of profits made by a comparable company. While Michael 
Sperdutti testified that he compared Ryvmed’s business with another 
business called Medi Supply, he failed to establish that Medi Supply was 
closely comparable to Ryvmed. Sperdutti only made a blanket statement 
regarding similarity and did not prove how Medi Supply resembled 
Ryvmed in size, location, profits, and position.

Further, Ryvmed’s second expert witness, Richard Dotson, did not 
testify as to the profits, costs, or expenses of a similar company. Rather, 
Dotson testified that in designing his financial model he 

reviewed a number of the financial information for Ryvmed; 
the Quick Books, the purchase orders. We reviewed Devon’s 
website. We tried to review anything pertaining to Ryvmed 
on the Internet. We utilized publicly accessible databases, 
such as Integra information, IBIS World, and pretty much 
basic modeling and financial modeling formulas as well.

Notably, Dotson did not establish that Medi Supply or any other 
company in the databases were in the same “start-up” position as 
Ryvmed, did not introduce any evidence of costs and expenses of a 
similar company, and did not testify that a  similar company made a 
profit. Thus, the testimony of both of Ryvmed’s experts lacked “the 
reasonable certainty necessary to support the yardstick approach to lost 
profits, rendering the testimony too speculative to sustain the damages.” 
Id. at 651.

While Ryvmed’s lost profit damages were too speculative, we affirm
the $13,394.00 in damages for Ryvmed’s tortious interference claim. 
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There was competent, substantial evidence to support the claim for 
tortious interference. The testimony presented by deposition of the 
president of Indigo Orb clearly established the existence of a business 
relationship with Ryvmed. The business relationship existed several 
months prior to any discussion between Devon and Ryvmed. The 
arrangement between Ryvmed and Indigo Orb was that Ryvmed would 
place orders for Indigo Orb through Devon, but Indigo Orb would pay 
Ryvmed, not Devon. Devon interfered with Ryvmed’s relationship with 
Indigo Orb when it unilaterally altered the arrangement and instructed 
Indigo Orb to pay Devon instead of Ryvmed. Ryvmed never received any 
money from the sales to Indigo Orb.

Accordingly, we affirm Ryvmed’s damages for the tortious interference 
claim and reverse Ryvmed’s lost profit damages for the promissory 
estoppel and breach of contract claims. We remand to the trial court with 
directions to enter a judgment in favor of Devon Companies on the lost 
profit damages.

Affirmed in Part; Reversed in Part, and Remanded.

CIKLIN, J., concurs.
GROSS, C.J., concurs specially with opinion.

GROSS, C.J., concurring specially.

I concur in the majority opinion’s conclusion that appellee failed to 
prove its entitlement to lost profits and write to make two observations 
about the application of promissory estoppel in this case.

As the majority opinion notes, the jury determined that Devon had 
breached a written contract with Ryvmed, but that DHS and SMI did not.  
Also, the jury found all three companies liable on  the promissory 
estoppel claim and awarded $1,400,000 in damages on a single line in 
the verdict form that allowed the jury to determine damages for both the 
promissory estoppel claim and the contract claim.

First, the jury’s finding of a  Ryvmed-Devon contract precluded 
Devon’s recovery on a promissory estoppel theory.  The contract involved 
the same subject matter that formed the basis of the promissory 
estoppel.  See Advanced Mktg. Sys. Corp. v. ZK Yacht Sales, 830 So. 2d 
924, 928 (Fla. 4th DCA 2002).  “Promissory estoppel is not available as a 
remedy when parties have a written contract addressing the relevant 
issues[.]”  Univ. of Miami v. Intuitive Surgical, Inc., 166 F. App’x 450, 454 
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(11th Cir. 2006) (citing Advanced Mktg. Sys.). Consequently, only DHS 
and SMI could have received promissory estoppel damages.

Second, and as to DHS and SMI, Florida appears to follow the view 
that promissory estoppel does not support lost profits damages, although 
the issue has not been definitively decided in this state.  There are three 
approaches to the issue of what measure of damages is available to the 
litigant who establishes a promissory estoppel: “[1] the reliance measure, 
[2] the expectancy measure, and [3] a flexible or discretionary approach.”  
Mary E. Becker, Promissory Estoppel Damages, 16 Hofstra L. Rev. 131, 
131 n.1 (1987).1

The first approach is the plurality view,2 and it does not allow the 
party to recover his lost profits.  See, e.g., Creative Demos, Inc. v. Wal-
Mart Stores, Inc., 142 F.3d 367, 369 (7th Cir. 1998) (“[I]n Indiana, as in 
most other states, promissory estoppel does not support lost-profits 
damages.”).3  According to this view, under promissory estoppel a 
plaintiff may recover only reliance damages, “the amount necessary to 
restore the injured party to the position it would have occupied had the 
promise not been made.”  Id. at 369.4

1See also Eric Mills Holmes, The Four Phases of Promissory Estoppel, 20 
Seattle U. L. Rev. 45, 51 (1996) (same, and explaining that each approach 
corresponds to a stage in the doctrine’s evolution, starting with (1) the estoppel 
stage, where it was used as a “defensive equitable estoppel and offensive 
equitable estoppel;” to (2) the contract stage, where it was used “as a 
consideration substitute . . . to validate promises and award traditional contract 
expectation damages;” then to (3) the tort stage, where it was used as an 
offensive theory “(independent of contract) to award reliance damages;” to 
finally (4) the equitable stage, where it has been applied “to rectify wrongs by 
awarding relief based on the discrete facts of each case”).

2See id. at 65, 70 (noting that there are sixteen jurisdictions that follow the 
expectation damages approach, twenty that follow the reliance damages 
approach, and fourteen that follow the flexible or discretionary approach).

3The seminal cases on this approach are Goodman v. Dicker, 169 F.2d 684, 
685 (D.C. Cir. 1948) (in a promissory estoppel case, reversing an award for lost 
profits because “[t]he true measure of damage is the loss sustained by 
expenditures made in reliance”), and Wheeler v. White, 398 S.W.2d 93, 97 (Tex. 
1966) (“Where the promisee has failed to bind the promisor to a legally 
sufficient contract, but where the promisee has acted in reliance upon a 
promise to his detriment, the promisee is to be allowed to recover no more than 
reliance damages measured by the detriment sustained.”).

4See also Fretz Constr. Co. v. S. Nat’l Bank of Houston, 626 S.W.2d 478, 483 
(Tex. 1981) (stating that ‘[d]amages recoverable in a case of promissory estoppel 
are not the profit that the promisee expected, but only the amount necessary to 
restore him to the position he would have been in had he not acted in reliance 
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This state appears to follow the first approach.5  Three Florida cases 
have approved reliance damages for promissory estoppel in commercial 
law cases.  In Young v. Johnston, 475 So. 2d 1309, 1314-15 (Fla. 1st 
DCA 1985), the first district allowed a plaintiff whose putative contract 
with a homebuilder had fallen apart after the plaintiff failed to receive 
construction financing the damages he  incurred in relying on  the 
putative contract, i.e., the money he spent in securing a  loan 
commitment from the bank.  The first district reversed the verdict for 
benefit-of-the-bargain damages, however, because there was no actual 
contract.  Id. at 1312-14.  Next, in Revlon Group Inc. v. LJS Realty, Inc., 
579 So. 2d 365, 367-68 (Fla. 4th DCA 1991), this court approved 
recovery of $144,000 for leasehold improvements made by the assignee 
of a lease, holding that the assignor was responsible under the “doctrine 
of promissory estoppel.”  Finally, in Sunshine Bottling, Inc. v. Tropicana 
Product, Inc., 757 So. 2d 1231, 1232 (Fla. 3d DCA 2000), on a promissory 
estoppel claim, the third district allowed recovery of $592,000 that a 
bottling company “expended in restructuring its plant.”

Also, unsuccessful bidders for public contracts have been allowed 
reliance damages but not lost profits from local governments under the 
promissory estoppel theory.  See Baxter’s Asphalt & Concrete, Inc. v. 
Liberty Cnty., 406 So. 2d 461, 467-68 (Fla. 1st DCA 1981) (on rehearing) 
(allowing “costs in preparing . . . bids as well as other ‘reliance’ 
damages,” but excluding lost profits because “it would be unjust to allow 
a recovery for loss of profits based on the theory of promissory estoppel 
due to a violation of a public bidding statute”), reversed on other grounds
by 421 So. 2d 505 (Fla. 1982); Royal Am. Dev., Inc. v. City of Jacksonville, 
508 So. 2d 528, 529 (Fla. 1st DCA 1987) (allowing “preconstruction 
expenditures”); City of Cape Coral v. Water Servs. of Am., Inc., 567 So. 2d 
510, 512-14 (Fla. 2d DCA 1990) (allowing “bid preparation costs” but 
expressly excluding lost profits).

Even those jurisdictions that allow the recovery of lost profits through 
promissory estoppel, however, require that the party prove them with 

                                                                                                                 
on the promise” (citations omitted)); Bechtel Corp. v. CITGO Prods. Pipeline Co., 
271 S.W.3d 898, 927 (Tex. Ct. App.-Austin 2008) (“[E]xpectancy damages like 
lost profits, for example, are not recoverable based on promissory estoppel.” 
(citing Fretz Constr. Co.)).

5See Holmes, The Four Phases of Promissory Estoppel, supra, note 1 at 70 
n.73 (counting Florida as among the twenty jurisdictions that follow the 
reliance approach); see also Holmes, Restatement of Promissory Estoppel, 32 
Willamette L. Rev. 263, 360-67 (1996) (collecting the promissory estoppel cases 
from Florida).
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reasonable certainty, something not done in this case.  E.g., Walters v. 
Marathon Oil Co., 642 F.2d 1098, 1100-01 (7th Cir. 1981) (holding that 
promissory estoppel, as an equitable doctrine, allowed the recovery of 
lost profits where the party had proven “the amount of the lost profits . . . 
with reasonable certainty”); ZBS Indus., Inc. v. Anthony Cocca Videoland, 
Inc., 637 N.E.2d 956, 960 (Ohio Ct. App. 8th Dist. 1994) (“[W]e find that 
a plaintiff may recover expectancy damages, including lost profits, in a 
promissory estoppel action where . . . the promise relied upon obligates 
the promisor into the future and those damages are demonstrated with 
reasonable certainty.”); Seattle First Nat’l Bank, N.A. v. Siebol, 824 P.2d 
1252, 1256 (Wash. Ct. App. Div. 3 1992) (“Lost profits are recoverable in 
promissory estoppel cases as long as there is a substantial and sufficient 
factual basis supporting the amount awarded.”). 

Taken together, these two observations demonstrate that only DHS 
and SMI could have received damages premised on a promissory estoppel 
theory, and, under the view this state appears to follow, those damages 
could not have included lost profits.

*            *            *

Appeal and cross-appeal from the Circuit Court for the Fifteenth 
Judicial Circuit, Palm Beach County; Edward H. Fine, Judge; L.T. Case 
No. 2006CA011293XXXXMB.

Paul Crowley of Law Offices of Paul Crowley, Downingtown, 
Pennsylvania, for appellants.

Justin R. Parafinczuk, Daniel L. Koch and Bradley H. Trushin of Koch 
& Trushin, P.A., Fort Lauderdale, for appellee.

Not final until disposition of timely filed motion for rehearing.


