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POLEN, J.

Appellant, Delbert Hall, appeals the trial court’s order summarily 
denying his pro se motion to withdraw plea after sentencing.  We hold 
that Hall should be granted a limited evidentiary hearing to determine 
the nature of his attorney-client relationship – whether an adversarial 
relationship existed – and whether conflict-free counsel should be 
appointed before the court considers the issue of withdrawal of Hall’s 
plea.

On August 1, 2008, Hall was charged by information with four 
counts:  1) sexual battery on a person less than twelve years of age; 2) 
sexual battery on a person less than twelve years of age; 3) sexual 
activity with a  child; and 4) sexual activity with a  child.  Hall was 
arrested pursuant to a warrant on August 5, 2008.  On August 13, 2008,
Hall invoked his right to counsel.  An Assistant Public Defender was 
assigned to Hall’s case.  The attorney went to see Hall two to three weeks 
after he was incarcerated.  The attorney explained to Hall that she had a 
heavy case load so he needed to be patient with her on their “long road 
ahead.”  

Hall alleged that he did not see or hear from his attorney until his first 
court date two months later.  Hall questioned his attorney about not 
being able to get in touch with her and she explained to him that she was 
very busy.  During this hearing, Hall was asked to waive his right to a 
speedy trial.  Hall was reluctant about waiving his rights and his 
attorney became very agitated with him and told him she needed the 
proper time to work on his case.  Hall asked his attorney if she would 
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visit him at the jail to speak further and his attorney responded that she 
would try.  

Hall continued having difficulty reaching his attorney to discuss his 
case, and when he did reach her, she had no new updates.  His attorney
deposed the alleged victim without contacting Hall or going over any of 
the details of his case with him, and after the deposition, his attorney
gave Hall her opinion and asked what he wanted to do as far as entering 
a plea.  Hall said he was not taking the plea and wanted his attorney to 
come see him at the jail to discuss this.  Additionally, Hall requested a 
copy of the transcripts from the deposition, but his attorney refused 
because she did not want to spend the money on the copies.  The 
attorney’s assistant attempted to play the deposition for Hall via 
telephone video conference, but something was wrong with the phone 
and he could not hear it at that time.  At the next court date, his 
attorney asked Hall what he wanted to do about the case after hearing 
the deposition.  He informed her he was unable to listen because of a 
problem with the phone, at which point his attorney became angry.  Hall 
was able to listen to the deposition about a week later, but was unable to 
stop and start the recording to take notes.  Hall also received other 
discovery from his attorney, but he noticed he was missing several items.  
He was advised that he would receive everything if they ended up going 
to trial.  

In the summer of 2009, his attorney made a visit to the jail.  They 
discussed going to trial versus taking the plea.  Hall told his attorney he 
did not want to go to jail for something he did not do.  The attorney
asked if Hall would accept the plea if she could get it down to ten years.  
Hall told her she could ask, but he still did not want to accept a plea for 
something he did not do.  The next court hearing was at the end of 
August 2009.  Hall’s attorney did not appear and sent someone else in 
her place without informing Hall of her arrangements.  Hall tried to 
contact his attorney from that point until November 2009 to no avail.  At 
the November 2009 court date, Hall’s attorney informed him that five 
years were added to his plea deal and that if he did not accept the plea 
by the next day, it would not be offered again.  The next day, Hall 
claimed he went into court with a clouded mind and under tremendous 
stress from the day before, but decided to sign the plea.  In exchange for 
Hall’s guilty plea to his third and fourth counts, the State nolle prossed 
counts one and two.  Hall agreed to be adjudicated guilty and to serve a 
twenty year sentence as to each count, to be served concurrently. Hall 
also signed that he understood he was to be designated a sexual predator 
and registered as such.  Hall initialed every paragraph on the plea, 
indicating an understanding of his rights and those rights he waived by 
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entering a  guilty plea.  He also verbally answered all of the court’s 
questions, but stated later that when his head cleared, he was able to 
think and realized he made a mistake.  Once the plea was signed, Hall 
did not have difficulty obtaining documents from his attorney or reaching 
her via telephone like he had experienced while she was representing 
him.  Hall filed a motion to vacate/take back his plea deal, expressing his 
displeasure with his representation and his change of mind regarding his 
plea.  The trial court denied Hall’s motion.  This appeal followed.

“‘The standard of review of a trial court’s denial of a  motion to 
withdraw plea is abuse of discretion.  Where a defendant files a facially 
sufficient motion to withdraw his plea, he is entitled to an evidentiary 
hearing o n  th e  issue unless the record conclusively refutes his 
allegations.’”  Schriber v. State, 959 So. 2d 1254, 1256 (Fla. 4th DCA 
2007) (internal citation omitted).

Florida Rule of Criminal Procedure 3.170(l) governs motions to 
withdraw pleas after sentencing.  Rule 3.170(l) states that:

A defendant who pleads guilty or nolo contendere without 
expressly reserving the right to appeal a legally dispositive 
issue may file a motion to withdraw the plea within thirty 
days after rendition of the sentence, but only upon the 
grounds specified in Florida Rule of Appellate Procedure 
9.140(b)(2)(A)(ii)(a)–(e) except as provided by law.

Fla. R. Crim. P. 3.170(l).  The rule governing this appeal is rule 9.140 
(b)(2)(A)(ii)(c), which provides that one may withdraw a  plea if it was 
entered into involuntarily.  Fla. R. App. P. 9.140(b)(2)(A)(ii)(c).  This court 
has stated that when a motion to withdraw is filed after sentencing, the 
burden is upon the appellant to show that “‘a manifest injustice has 
occurred.’”  Snodgrass v. State, 837 So. 2d 507, 508 (Fla. 4th DCA 2003).  
The withdrawal of the plea must be  necessary to correct such an 
injustice.  Id.  

Additionally, when a pro se rule 3.170(l) motion is filed alleging an 
adversarial relationship with an attorney which led to the plea’s entry, 
“the trial court should hold a limited hearing at which the defendant, 
defense counsel, and the State are present.”  Sheppard v. State, 17 So. 
3d 275, 287 (Fla. 2009).  If a hearing is conducted and the court finds 
that the record supported the existence of an adversarial relationship, 
counsel should either withdraw or be discharged and the defendant 
should be assigned a conflict-free representative.  Id.  
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This court has provided that factual allegations must support the 
request for relief when a defendant files a pro se motion claiming his or 
her relationship with his counsel has become adverse.  Davis v.  State, 52 
So. 3d 697, 698 (Fla. 4th DCA 2010).  Here, Hall stated in his motion 
that his attorney “did not handle [his] case properly”; that he “was lied 
to, pressured, frightened into taking this plea deal”; and that he wished 
he knew that he “had that option to dismiss [his] lawyer.”  This court, in 
Davis, quoted the Supreme Court of Florida in Sheppard to show what 
constitutes specific allegations which give rise to a n  adversarial 
relationship.  Id.  The Supreme Court of Florida provided that allegations 
of misadvice, misrepresentation regarding the plea terms, or coercion to 
accept a plea must be specifically made.  See Sheppard, 17 So. 3d at 
276-77; Davis, 52 So. 3d at 698.  In order to be granted an evidentiary 
hearing on the issue of a plea withdrawal, one must show that he or she 
had an adversarial relationship with counsel and the allegations made by 
the defendant must not be refuted by the record.  Hall was not even 
afforded a hearing to show the adversarial relationship with his attorney, 
which should have been the first step in determining the propriety of his 
plea entry.

As a result, we hold that the trial court should have first questioned 
Hall about his relationship with his attorney, pursuant to our supreme 
court’s discussion in Sheppard.  Accordingly, Hall should be granted an 
evidentiary hearing to first determine the nature of his attorney-client 
relationship and whether conflict-free counsel should be  appointed 
before the issue of withdrawal of Hall’s plea entry is considered.

Reversed and Remanded.

WARNER, J., concurs specially with opinion.
GERBER, J., dissents with opinion.

WARNER, J., concurring specially.

I concur in reversing for an evidentiary hearing as to whether conflict-
free counsel should be appointed in accord with Sheppard v. State, 17 
So. 3d 275 (Fla. 2009).  The plea colloquy does not conclusively refute 
the appellant’s allegations that there was an adversarial relationship 
between appellant and his counsel or that the attorney in essence 
withheld documents and information from him forcing him into a plea.  
These allegations require a Sheppard hearing.  See Carter v. State, 22 So. 
3d 793 (Fla. 1st DCA 2009).
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Generally, in plea colloquies the trial court asks the defendant 
whether he/she is satisfied with the services of his/her attorney.  A “yes” 
response to that question would conclusively refute subsequent 
allegations of difficulties and coercion.  The trial court in this case did 
not ask that question or any questions touching on the defendant’s 
representation.  Therefore, the record does not conclusively refute the 
allegations of conflict or of withholding key  information regarding 
appellant’s defense.

GERBER, J., dissenting.

I respectfully dissent.  The plea colloquy conclusively refutes the 
defendant’s allegations that his plea was involuntary:

THE COURT:  Did anybody force you or coerce you or threaten 
you to get you to enter a plea in this case today?

DEFENDANT: No.

THE COURT: Did anybody promise you anything other than what 
I’ve just discussed with you?

DEFENDANT: No.

Moreover, the defendant’s allegations, though very detailed, facially do 
not show that he had an adversarial relationship with his attorney.  At 
best, the defendant’s allegations show a  lack of communication and 
diligence on his attorney’s part.  In my view, a lack of communication 
and  diligence d o  not create an adversarial relationship akin to 
“misadvice, misrepresentation, or coercion.”  Sheppard v. State, 17 So. 3d 
275, 287 (Fla. 2009).  Although the defendant ultimately alleges that he 
was “lied to, pressured, [and] frightened into taking this plea deal,” I see 
nothing in his very detailed allegations reasonably leading to the 
conclusion that any of those actions occurred.

Thus, the defendant’s allegations did not entitle him to a Sheppard
hearing, and the circuit court was correct in denying his motion to 
withdraw his plea after sentencing.  See Nelfrard v. State, 34 So. 3d 221, 
223 (Fla. 4th DCA 2010) (“[T]he trial court is not required to appoint 
conflict-free counsel unless both an adversary relationship exists and the 
defendant’s allegations are not conclusively refuted by the record.”); 
Lomelin-Flores v. State, 21 So. 3d 918, 919 (Fla. 4th DCA 2009) (“[W]e 
affirm the summary denial [of the pro se defendant’s motion to draw 
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plea] as the claims asserted in the motion are either conclusively refuted 
by the record or facially insufficient.”).  I would affirm.

*            *            *

Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm 
Beach County; Amy L. Smith, Judge; L.T. Case No. 2008CF011162AMB.

Philip J. Massa, Regional Counsel, and Andrea H. Duenas, Assistant 
Regional Counsel, Office of Criminal Conflict and Civil Regional Counsel, 
West Palm Beach, for appellant.

Pamela Jo  Bondi, Attorney General, Tallahassee, and Sue-Ellen 
Kenny, Assistant Attorney General, West Palm Beach, for appellee.

Not final until disposition of timely filed motion for rehearing.


