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CANADY, Judge.
William and Joyce Aldridge appeal a final summary judgment entered in

favor of Peak Property and Casualty Insurance Corporation on a first-party claim they

made against Peak under a property and casualty insurance policy. Because the



Aldridges sued for relief to which they were not entitled under the policy, we affirm the
summary judgment in favor of Peak.

A motion for summary judgment should be granted only if there is "no
genuine issue as to any material fact . . . and the moving party is entitled to judgment as
a matter of law." Fla. R. Civ. P. 1.510(c). Our review of a summary judgment is de

novo. Maynard v. Household Fin. Corp. lll, 861 So. 2d 1204, 1206 (Fla. 2d DCA 2003).

In the suit against Peak, the Aldridges sought to recover for "damages to
their home, including progressive physical damage to the walls and floor of the
residence," and claimed that they "are entitled to the full cost of repairs of the damage
to their home . . . and, if the home is not repairable, the full replacement cost." The
residential property involved in the claim was subject to a mortgage given by the
Aldridges to Ocwen Federal Bank. The policy on which the Aldridges based their claim
names Ocwen as the insured. We note that Ocwen was not named as a party to the
lawsuit brought by the Aldridges.

The policy is identified as a "Lenders Security Program Master Policy."
The policy provides: "The mortgagor of property covered hereunder, hereinafter referred

to as the 'Borrower,' shall be considered an additional insured as respects any residual

amounts of insurance over and above the insurable interest of the Insured in said

property." (Emphasis added.) The policy also contains a loss payable clause: "Loss, if
any, shall be adjusted with and made payable to the Insured and/or the Borrower[ Js as
their interest may appear." The record contains a mortgagor certificate of insurance
which identifies Joyce Aldridge as the mortgagor in connection with the policy naming
Ocwen as the insured mortgagee. The certificate of insurance states that the amount of

insurance is $44,337.



In the summary judgment proceedings, Peak established that the
outstanding balance due to Ocwen on the mortgage exceeded the amount of the
insurance coverage provided under the policy issued by Peak. On the record before us,
this crucial fact stands undisputed. Accordingly, the insurable interest of Ocwen
exhausts the coverage available under the policy, and there are no "residual amounts of
insurance" available to the Aldridges. The Aldridges therefore have no basis for their
claim against Peak.

The dissent states that "if the policy limit of $44,337 has been remitted to
Ocwen Federal Bank, then there was no residual for the Aldridges to claim," but that in
the absence of proof of such payment to Ocwen the Aldridges claim should be allowed
to proceed. The dissent, however, does not address the fact that the Aldridges have
made no claim for the payment of proceeds to Ocwen under the policy. Indeed, the suit
filed by the Aldridges—which they never sought to amend—does not so much as mention
the existence of the interest of Ocwen, much less seek to require that any proceeds
properly due to Ocwen be paid to Ocwen by Peak. Such a lawsuit might have been
brought by the Aldridges,’ but they chose to bring a different law suit. In the lawsuit
actually brought by the Aldridges, the relief sought—the payment of proceeds to the
Aldridges—would be directly in derogation of the undisputed rights of Ocwen under the
insurance policy. Although the Aldridges make passing reference in their cross-motion
for summary judgment to their being "at the very least third party beneficiaries," at no

point have they asserted a third-party beneficiary claim.

' See Cmty. Bank v. Am. States Ins., 524 So. 2d 1154 (Fla. 3d DCA 1988);
W.R. Schlehuber v. Norfolk & Dedham Mut. Fire Ins., 281 So. 2d 373 (Fla. 3d DCA
1973).
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In determining whether Peak was entitled to summary judgment, the trial
court was required to consider whether Peak was entitled to judgment as a matter of
law on the claim actually asserted by the Aldridges—not on some hypothetical claim that

the Aldridges might have asserted. See Carroll & Assocs., P.A. v. Galindo, 864 So. 2d

24, 28 (Fla. 3d DCA 2003) (" 'Florida law clearly holds that a trial court lacks jurisdiction
to hear and to determine matters which are not the subject of proper pleading and

notice.' " (quoting In re Estate of Hatcher, 439 So. 2d 977, 980 (Fla. 3d DCA 1983)

(footnote omitted)); Sabine v. Sabine, 834 So. 2d 959 (Fla. 2d DCA 2003) (stating that

when "a judgment is not based on an issue that has been framed by the pleadings,
noticed for hearing, or litigated by the parties, it may not stand"); see also Fla. R. Civ. P.
1.110(b)(3). In the lawsuit actually brought by the Aldridges, they seek relief to which as
a matter of law they are not entitled under the policy.

Because the Aldridges had no right under the insurance policy to the relief
sought in their complaint, the trial court correctly entered summary judgment in favor of
Peak.

Affirmed.

KELLY, J., Concurs.
SALCINES, J., Dissents with opinion.

SALCINES, Judge, Dissenting.
| respectfully dissent. The Aldridges own a home apparently damaged by
a sinkhole. They filed a complaint alleging that, under the terms of an insurance policy

issued by Peak, they as the homeowners were entitled to recover for damages to their
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home. The Aldridges were listed in the policy as "additional insureds." Peak has
insisted that the policy was, in effect, merely a mortgagee policy for Ocwen Federal
Bank, the holder of the note on the subject property. It was argued that the policy did
not provide for the Aldridges to make a claim on the policy or to receive any recovery or
payments, except for those sums remaining after the Bank's note had been paid and as
a matter of law the Aldridges could not be additional insureds.

The policy limit was $44,337. At the time of the summary judgment
hearing, the mortgage was in default, and the total sum due to the Bank with applicable
interest and penalties was $56,707.77.

The policy in question was a hybrid policy which included some sections
relating to a "Lenders Security Program Master Policy." However, the remainder of the
policy insured against a myriad of damages to the dwelling which was the subject of the
coverage. This portion of the policy included the agreement for Peak to pay the insured
"Additional Living Expenses" if the property was unfit for normal use and to pay for
damages to the dwelling, not just to pay the sums due upon the mortgage.

Peak took the position that, because the Bank was the named insured
under the policy and the "payoff balance" exceeded the policy limit, there would be no
proceeds left to pay the Aldridges after the debt to the Bank had been fully paid. The
Aldridges countered that the insurance policy was partially a lenders security policy
which was combined with a "personal" homeowners insurance policy. As counsel for
the Aldridges noted, the policy was not "unartfully drafted, but it's unartfully stapled
together." | agree.

The policy included a section denoted as "Dwelling Property 3, Special
Form, Ed. 7-88." A subsection within this form was entitled "Conditions" which included
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a "Mortgage Clause." This clause stated in part: "If we deny your claim, that denial will
not apply to a valid claim of the mortgagee." It appears, at the very least, this clause
created an issue of material fact concerning the Aldridges' right to file a claim. | think
the trial judge should have allowed the litigation to go forward on the merits to find out
exactly what was intended by the policy that the plaintiffs-mortgagors were paying for.

Additionally, the paragraph entitled "Agreement of Indemnity" within the
Lenders Security Program Master Policy states that the Aldridges "shall be considered
an additional insured as respects any residual amounts of insurance over and above the
insurable interest of the Insured in said property." | agree that if the policy limit of
$44,337 has been remitted to Ocwen Federal Bank, then there was no residual for the
Aldridges to claim. However, the record before this court does not indicate whether
such a payment had been made. As the additional insureds, the Aldridges were entitled
to make a claim for indemnity up to $44,337 and, therefore, summary judgment was not
proper.?

Accordingly, | conclude that the trial court erred when it prematurely
determined that, as a matter of law, the Aldridges were not entitled to make a claim
upon the policy and granted summary judgment in favor of Peak on the issue of
coverage. Therefore, | would reverse the final summary judgment and send it back to

the trial court for further proceedings.

2 Alternatively, it would have been possible for the Aldridges to seek a reduction
in the amount of the mortgage up to the policy limit of $44,337. However, this was not
possible because Ocwen Federal Bank was not joined in the lawsuit.
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