
IN THE SECOND DISTRICT COURT OF APPEAL, LAKELAND, FLORIDA

MAY 24, 2002

KENNETH JAMES KENDRICK, )
)

Appellant, )
)

v. ) Case No.  2D02-961
)

STATE OF FLORIDA, )
)

Appellee. )
                                                                )

BY ORDER OF THE COURT:

Appellant's Motion for Rehearing is granted to the extent that the per

curiam opinion dated April 4, 2002, is withdrawn, and the attached opinion is sub-

stituted therefor.  No further motions for rehearing will be entertained in this appeal.

I HEREBY CERTIFY THE FOREGOING IS A
TRUE COPY OF THE ORIGINAL COURT ORDER.

JAMES BIRKHOLD, CLERK

c: Robert A. Butterworth, Attorney General
Ronald Napolitano, Assistant Attorney General
Kenneth James Kendrick
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Opinion filed May 24, 2002.

Appeal pursuant to Fla. R. App.
P. 9.141(b)(2) from the Circuit Court 
for Hillsborough County; William
Fuente, Judge.

Kenneth James Kendrick, pro se.

Robert A. Butterworth, Attorney General, 
Tallahassee, and Ronald Napolitano, 
Assistant Attorney General, Tampa, 
for Appellee.

PER CURIAM.

Kenneth James Kendrick challenges the order of the trial court denying

his motion to correct illegal sentence filed pursuant to Florida Rule of Criminal Proce-

dure 3.800(a).  We affirm, without discussion, all but one of Mr. Kendrick's grounds for



1   The kidnaping offense is a first-degree felony punishable by life and, as such,
was subject to habitualization under the statute in effect at the time of the commission
of the offenses.  See Burdick v. State, 594 So. 2d 267 (Fla. 1992).  
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relief.  On the one ground, we reverse Mr. Kendrick's habitual violent felony offender

sentence for attempted sexual battery with a deadly weapon and remand for resentenc-

ing on that count only.

Mr. Kendrick was convicted after jury trial of three counts of a four-count

information.  He was sentenced to concurrent life sentences as a habitual violent felony

offender on the kidnaping1 and attempted sexual battery with a deadly weapon convic-

tions.  A fifteen-year minimum mandatory was also imposed consecutively on each

count.  However, the written judgment and sentence erroneously indicates that the

attempted sexual battery with a deadly weapon is a first-degree felony when it is in fact

a second-degree felony.  Holland v. State, 681 So. 2d 308 (Fla. 5th DCA 1996).  The

maximum sentence that Mr. Kendrick can receive as a habitual violent felony offender

for a second-degree felony is thirty years' imprisonment with a ten-year minimum

mandatory.  § 775.084(4)(b)(2), Fla. Stat. (1993).  Mr. Kendrick's sentence of life

imprisonment with a fifteen-year minimum mandatory is therefore an illegal sentence

because it is one that is not authorized by statute. 

Affirmed in part, reversed in part, and remanded for further proceedings.

ALTENBERND, WHATLEY, and CASANUEVA, JJ., Concur.


