IN THE SECOND DISTRICT COURT OF APPEAL, LAKELAND, FLORIDA

April 5, 2006

CHARLES TONGE,
Appellant,
V. Case No. 2D04-328

STATE OF FLORIDA,

Appellee.
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BY ORDER OF THE COURT:

Charles Tonge’s motion for clarification is granted. The prior opinion dated
April 6, 2005, is withdrawn and the attached opinion is issued in its place. The motion

for rehearing and rehearing en banc is denied.

| HEREBY CERTIFY THE FOREGOING IS A
TRUE COPY OF THE ORIGINAL COURT ORDER.

JAMES BIRKHOLD, CLERK



NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED
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Appeal from the Circuit Court
for Hillsborough County;
Ronald N. Ficarrotta, Judge.
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PER CURIAM.

In this direct appeal, Charles Tonge challenges his judgment and

sentence for armed burglary of a dwelling, grand theft of a firearm, and grand theft. We



decline to address his claims alleging ineffective assistance of trial counsel. See Corzo
v. State, 806 So. 2d 642, 645 (Fla. 2d DCA 2002). We affirm as to his remaining
claims, only one of which warrants discussion.

Citing this court's decision in McKinney v. State, 796 So. 2d 579 (Fla. 2d

DCA 2001), Tonge argues that the trial court erred when it denied his motion for a
judgment of acquittal on the armed burglary and grand theft of a firearm charges. We
disagree. Although the evidence here may have supported Tonge's hypotheses of
innocence that someone else at some other time entered the victim's house and stole
the gun, in this case, unlike McKinney, the State offered evidence that would be

sufficient to permit a jury to reject Tonge's claim. See Law v. State, 559 So. 2d 187,

188 (Fla. 1989). In particular, when Tonge was arrested, he had in his possession
coins that the victim identified as having come from the coin collection stolen from his
home. The victim testified that those coins were stored in a box he kept in his closet
and that he stored his gun and ammunition in the same box. We conclude that this
evidence distinguishes this case from McKinney and that it is sufficient to permit a jury
to reject Tonge's claim that while he may have taken the coins, someone else at some
other time took the gun.

Affirmed.

STRINGER, SILBERMAN, and KELLY, JJ., Concur.



