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STRINGER, Judge. 
 
  M.E.R., a juvenile, seeks review of the trial court's order withholding 

adjudication and placing him on probation.  M.E.R. argues that the evidence was 

insufficient to support his convictions for burglary and grand theft because the State 

failed to rebut his reasonable hypothesis of innocence.  We agree that the State's 
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evidence was insufficient to establish that M.E.R. committed the offense of grand theft; 

however, the evidence was sufficient to support his conviction for burglary.   

  The State filed a petition alleging that M.E.R. was a delinquent child by 

virtue of having committed burglary of a dwelling and grand theft.  At trial, Monica 

Jackson testified that she saw M.E.R. hanging out with some friends in the breezeway 

of her apartment complex on the date in question.  At around 4:45 p.m., Jackson 

observed M.E.R. enter Nidia De La Cruz's apartment.  At the time, M.E.R. was wearing 

a blue shirt.  He emerged fifteen to twenty minutes later.  At this time, he was no longer 

wearing the blue shirt; he was carrying the shirt tucked underneath his arm.  Jackson 

could not say whether M.E.R. was concealing anything underneath his shirt. 

  Nidia De La Cruz testified that she and her family left her apartment 

between 2 p.m. and 3 p.m. on the day in question and returned at approximately 7 p.m.  

When they returned, the door to the apartment was open.  De La Cruz also discovered 

that three new pairs of shoes, a Play Station, a cell phone, and some clothing had been 

taken.  The shoes had cost $30 each, the Play Station had cost $400, and the cell 

phone had cost $120.  De La Cruz's daughter testified and explained that M.E.R. was 

her ex-boyfriend.  However, neither De La Cruz nor her daughter had given M.E.R. 

permission to enter the apartment while they were away.  The stolen items were never 

recovered, and a search of M.E.R.'s residence did not uncover any evidence linking him 

to the stolen items.     

  At the close of the State's case, counsel for M.E.R. moved for a judgment 

of dismissal.  Counsel argued that the evidence was entirely circumstantial and that the 

State had failed to rebut his reasonable hypothesis of innocence that someone else 
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took the items from the open apartment during the time period between when M.E.R. 

exited it and De La Cruz returned or even beforehand.  The trial court denied the motion 

based on its finding that M.E.R.'s hypothesis of innocence was not reasonable.   

  This court reviews the denial of a motion for judgment of dismissal de 

novo.  R.R.W. v. State, 915 So. 2d 633, 634 (Fla. 2d DCA 2005).  A judgment of 

dismissal should be granted when the State fails to present a prima facie case of the 

crime charged.  Fla. R. Juv. P. 8.110(k).  When the evidence is entirely circumstantial, a 

conviction should not be upheld unless the evidence is inconsistent with any reasonable 

hypothesis of innocence.  R.R.W., 915 So. 2d at 634.  The evidence, and all reasonable 

inferences from it, should be viewed in the light most favorable to the State.  K.W. v. 

State, 983 So. 2d 713, 715 (Fla. 2d DCA 2008). 

Burglary 

  The elements of burglary are the "(1) knowing entry into a dwelling, (2) 

knowledge that such entry is without permission, and (3) criminal intent to commit an 

offense within the dwelling."  R.J.K. v. State, 928 So. 2d 499, 502 (Fla. 2d DCA 2006).  

In this case, the State presented evidence that M.E.R. was seen entering De La Cruz 's 

apartment while De La Cruz and her family were away.  At the time he entered the 

apartment, M.E.R. was wearing a blue shirt.  When he was seen leaving the apartment 

fifteen to twenty minutes later, M.E.R. had the blue shirt tucked under his arm.  De La 

Cruz reported that she was missing three pairs of shoes, a Play Station, a cell phone, 

and some clothing.  Although De La Cruz knew M.E.R., M.E.R. did not have permission 

to enter De La Cruz 's apartment at this time.  This evidence established that M.E.R. 
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entered De La Cruz 's apartment without De La Cruz 's permission with the intent of 

committing a theft inside.   

  M.E.R.'s reliance on J.R.S. v. State, 702 So. 2d 540 (Fla. 2d DCA 1997), 

is misplaced.  In J.R.S., a neighbor saw the defendant exiting the victim's opened 

overhead garage door.  Id. at 540.  When the neighbor questioned the defendant about 

his presence in the garage, the defendant kept his hands inside his baggy shirt.  Id. at 

541.  When the defendant walked away, he removed his hands from his shirt, and they 

were empty.  The victim returned to find his pistol missing from his bedroom closet, and 

the box in which it was housed was found in the garage.  Id. at 540.  The pistol was 

never recovered.  Id. at 541.  The defendant asserted that he never entered the 

residence but was only there to visit the victim's son.  He claimed he tried the front door, 

but no one answered, so he went through the overhead garage door to the door leading 

from the garage to the residence.   

  This court reversed the defendant's conviction for armed burglary of a 

dwelling based on its conclusion that the State failed to rebut the defendant's 

reasonable hypothesis that he was at the house to visit the owner's son and that the son 

actually stole the pistol.  This court emphasized that there was no evidence placing the 

defendant in the house and that there was evidence that the owner's son was left alone 

in the home with the gun before the defendant arrived.  Additionally, no one saw the 

defendant with the gun at any time.  Id. 

  This case is distinguishable from J.R.S. because in this case, M.E.R. was 

seen entering and leaving De La Cruz 's apartment.  This is not a case in which the 

defendant was found guilty due to his mere proximity to the crime scene.  Instead, 
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M.E.R. was seen unlawfully entering De La Cruz's residence and leaving while holding 

his shirt in a way that suggested he was attempting to conceal an object that was 

apparently stolen from within.  Accordingly, the trial court did not err in denying M.E.R.'s 

motion for judgment of dismissal on this charge.     

Grand Theft 

  The elements of the crime of grand theft as charged are (1) knowingly 

obtaining or using, or attempting to obtain or use, the property of another with (2) the 

intent to deprive the victim of the right to or benefit from the property or appropriate the 

property to one's own use or the use of another unauthorized person, when (3) the 

property is valued at greater than $100 but less than $300 and taken from a dwelling.  § 

812.014(2)(d), Fla. Stat. (2007).   

  In this case, the State charged M.E.R. with the grand theft of shoes and 

"electronic games" valued between $100 and $300.  For some reason, the information 

did not charge the theft of the cell phone or clothing De La Cruz reported as stolen.  The 

State presented evidence that M.E.R. was seen entering De La Cruz's unoccupied 

apartment wearing a blue shirt but leaving De La Cruz 's apartment carrying the blue 

shirt tucked under his arm.  De La Cruz could not say whether M.E.R. was concealing 

anything under the blue shirt.  Two hours later, De La Cruz returned to her apartment to 

discover that she was missing, among other things, three new pairs of shoes that had 

cost $30 each and a Play Station that had cost $400. 

  Because M.E.R. was not seen carrying any specific items and the items 

were never recovered, there is no evidence directly connecting M.E.R. with the theft of 

the shoes or the Play Station.  In order to find that M.E.R. took items valued between 
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$100 and $300, the fact finder would have had to assume that M.E.R. carried some or 

all of these items under his shirt or in another trip from De La Cruz's apartment.  

However, M.E.R. had been hanging out with other people in the apartment complex's 

breezeway, and any of these people could have accessed De La Cruz's apartment 

during the two-hour period it was left open or even before M.E.R. entered the 

apartment.   

  We recognize that M.E.R.'s act of removing his shirt while in the victim's 

apartment and exiting with the shirt tucked under his arm was suspicious.  We 

acknowledge that a fact finder could reasonably infer that M.E.R. was carrying 

something under his shirt when he left the apartment.  However, M.E.R. was not 

charged with stealing all of the items the victim reported missing.  If M.E.R. took the cell 

phone or clothing he would not be guilty of grand theft as charged.  In short, the State 

has not presented evidence refuting M.E.R.'s reasonable hypothesis of innocence that 

someone else took the Play Station and three pairs of shoes from De La Cruz 's 

apartment.  M.E.R.'s grand theft adjudication must therefore be reversed.  

  Affirmed in part; reversed in part; and remanded.  
 
 
NORTHCUTT, C.J., Concurs. 
SILBERMAN, J., Concurs in part and dissents in part with opinion. 
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SILBERMAN, Judge, Concurring in part and dissenting in part. 

 I concur except as to the majority's decision to affirm the juvenile probation 

order/disposition order as to burglary of a dwelling.  Because the evidence did not 

establish beyond a reasonable doubt that M.E.R. committed a burglary, I would reverse 

and remand for entry of a disposition order for trespass.   

 On the day of the incident giving rise to the charges, Monica Jackson saw 

M.E.R and "a lot of guys just hanging out in the breezeway" of her apartment complex.  

She saw M.E.R. enter the apartment of the victim, Ms. De La Cruz.  He was wearing a 

blue shirt.  She saw him exit the apartment fifteen to twenty minutes later, at about 5 

p.m., with his shirt tucked under his arm.  Ms. Jackson could see M.E.R. clearly and did 

not recall him holding anything other than his shirt.  She stated that after M.E.R. left the 

apartment, the front door was pushed closed but not tightly closed.  She added that it 

was not "closed all the way."  When M.E.R. exited, other individuals were standing 

outside waiting for him.   

 Ms. De La Cruz testified that she and her family were gone from their 

apartment for four to five hours.  When they returned home at about 7 p.m., she found 

that the front door was open.  She determined that several pairs of shoes, a Play 

Station console, some clothes, and a cell phone were missing.   

 Ms. De La Cruz knew M.E.R. through her daughter.  Her daughter lived 

with her, and M.E.R. had been her daughter's boyfriend.  M.E.R. had been a frequent 

visitor to the apartment, but M.E.R. and the daughter had broken up a couple of days 

before the incident.  Neither M.E.R. nor anyone else had permission to be in the 

apartment while she was gone.   
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 Although no one saw M.E.R. carrying anything other than his shirt from 

the apartment, the trial judge stated, "I don't know but he has something under his arm 

that included a blue shirt that he had had on."  When defense counsel argued that there 

was nothing indicating that M.E.R. could have been concealing all of the missing 

property under his arm, the judge observed "[n]ot all of it but there's other people too."  

The judge stated that she did not believe somebody else decided to break into the 

apartment and take things, but she acknowledged that other individuals may have been 

involved in taking the missing property. 

 On appeal, the State argues that "[t]he evidence shows that the group 

outside [the victim's] apartment acted in concert and that Appellant was a principal in 

the commission of the Burglary and the Grand Theft."  The State adds that while Ms. 

Jackson "could not tell exactly if Appellant was holding anything underneath his arm, 

covered by his blue shirt," she saw him enter and exit the apartment "carrying 

something under his arm."     

 The State's argument and the trial judge's conclusion that M.E.R. carried 

at least some of the missing property under his arm simply are not supported by the 

evidence.  No one saw M.E.R. carrying anything other than his shirt under his arm, and 

Ms. Jackson did not suggest that he had anything hidden in his shirt.   

 The trial judge correctly observed that other individuals were present in 

the immediate vicinity and may have been involved in taking the missing property.  

However, the State presented no evidence that M.E.R. acted in concert with others to 

commit a burglary.  When M.E.R. left the apartment, the door was closed, albeit not 
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tightly, and others were in the area.  When Ms. De La Cruz and her family returned later 

that evening, she found the door open.   

 Contrary to the trial judge's finding, no evidence established that M.E.R. 

had taken any of the missing property or that the missing items could have been hidden 

under his arm or in his shirt without Ms. Jackson noticing that he was concealing 

something.  While the evidence is consistent with the trial judge's observation that other 

individuals may have been involved in taking the property, no evidence established that 

M.E.R. acted with others to burglarize the apartment.   The evidence is equally 

consistent with the defense's theory that M.E.R. entered the apartment without the 

intent to take anything and that he did not take any of the missing property.  The 

defense argued that the door of the apartment had been left open and that anyone 

could have entered the apartment and taken the property.   

 Although the trial judge expressed disbelief, the evidence does not refute 

the possibility that M.E.R. entered the apartment, waited a short while for his former 

girlfriend to return, and then left, taking nothing other than his own shirt.  The State had 

the burden under section 810.02(1)(b), Florida Statutes (2007), to prove beyond a 

reasonable doubt that M.E.R. entered the apartment with the intent to commit an 

offense therein.  In my view, the State did not carry its burden as to the intent element. 

 M.E.R. acknowledges, and I agree, that the evidence is sufficient to show 

that M.E.R. committed a trespass.  See § 810.08.  Therefore, I would reverse the 

disposition order as to the burglary and would remand for entry of a disposition order for 

trespass.  See Pepitone v. State, 846 So. 2d 640, 642 (Fla. 2d DCA 2003) (reiterating 
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that an unauthorized entry into a dwelling without the intent to commit an offense therein 

constitutes a trespass).   


