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SILBERMAN, Judge. 

Paulino Garcia challenges the order of the postconviction court summarily 

denying ground two of his motion filed pursuant to Florida Rule of Criminal Procedure 

3.850.  This is the second time Garcia's motion is before this court.  In Garcia v. State, 

981 So. 2d 1263 (Fla. 2d DCA 2008), we reversed the summary denial of ground two of 

Garcia's motion and remanded with directions to the postconviction court to attach those 

portions of the record conclusively refuting the claim or, if the record does not refute the 

claim, to conduct an evidentiary hearing.  Id. at 1264.  The postconviction court did 
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neither.  Accordingly, we reverse and remand for the postconviction court to conduct an 

evidentiary hearing on Garcia's claim that trial counsel was ineffective in advising him 

not to testify and in failing to call him as a witness. 

  Reversed and remanded. 

 

WHATLEY and VILLANTI, JJ., Concur. 


