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SILBERMAN, Chief Judge.
Jamie Allen Hyden seeks review of his judgment and sentence for felony
DUI as a fourth-time offender. He argues that the trial court erred in denying his motion

to dismiss because he did not have the three qualifying misdemeanor convictions

necessary for the felony offense. We agree and reverse.



Section 316.193(2)(b)(3), Florida Statutes (2008), provides that a fourth
conviction for a DUI misdemeanor constitutes a third-degree felony. However, the State
is precluded from using prior misdemeanor DUI convictions to support a felony DUI
conviction under this provision if (1) the prior convictions were uncounseled, (2) the
defendant was indigent and entitled to court-appointed counsel, (3) the defendant did
not waive the right to counsel, and (4) the convictions were punishable by
imprisonment. State v. Kelly, 999 So. 2d 1029, 1053 (Fla. 2008). The defendant bears
the initial burden of making these allegations under oath. Then the burden shifts to the
State to present evidence to the contrary. Id.

In this case, the State charged Hyden with a felony DUI using three prior
misdemeanor DUI convictions from 1983, 1985, and 1997 to support the charge.
Hyden, through counsel, filed a motion to dismiss and supporting affidavit. He argued
that his 1983 conviction was not sufficient to support the felony charge under Kelly
because it was uncounseled. He asserted that although he was indigent at the time he
entered his plea, he was not offered counsel and did not waive his right to counsel. The
motion and affidavit were not notarized but contained the following oath signed by
Hyden: "Under penalties of perjury, | declare that | have read the foregoing and that the
facts stated in it are true."

At the hearing on Hyden's motion to dismiss, the trial court briefly raised
the issue of whether Hyden met his initial burden of making the allegations under oath
because his motion and affidavit were not notarized. The court addressed defense
counsel, stating, "I have a written statement by the defendant, but it's not sworn. |

mean, it is under oath, but it is not actually under oath. There is no notary. In fact, I'm



not even sure your — that motion qualifies as under oath.” Neither defense counsel nor
the State took up the issue. The court moved on to address the question of whether the
evidence presented by the State rebutted Hyden's allegations.

Because the court records of Hyden's 1983 misdemeanor conviction had
been destroyed, the only evidence the State could produce was a document from its
own file entitled "Plea of Not Guilty and Request for Trial." The form was dated June
14, 1983, and the box marked "[w]aive my right to a lawyer" was checked. Hyden had
signed the document. The date on the form was six weeks before July 27, 1983, the
date on which Hyden changed his plea and was convicted.

The trial court determined that the June 14 form was sufficient to establish
that Hyden waived his right to counsel for his 1983 conviction. On that basis, the court
denied Hyden's motion to dismiss. On appeal, Hyden argues that this form was not
properly admitted in evidence and is not sufficient to establish that he waived his right to
counsel when he changed his plea. The State argues that Hyden's motion to dismiss
and affidavit were facially insufficient because they were not notarized. The State
alternatively argues that the plea form was admissible in evidence and that the plea
form establishes that Hyden waived his right to counsel when he changed his plea.

Preliminarily, we address the State's argument that Hyden's motion to
dismiss and affidavit were facially insufficient. The law on the oath requirement for a
motion to dismiss and accompanying affidavit under Kelly is not settled. Section
92.525(1), Florida Statutes (2009), provides that any document that must be verified by

a person may be verified in one of two ways. Subsection (1)(a) allows for verification



under oath or affirmation as set forth in section 92.50(1).> Subsection (1)(b) allows for
verification by signing the following written declaration as set forth in subsection (2): "
'‘Under penalties of perjury, | declare that | have read the foregoing [document] and that
the facts stated in it are true." " The verification requirement "means that the document
must be signed or executed by a person and that the person must state under oath or
affirm that the facts or matters stated or recited in the document are true, or words of
that import or effect.” § 92.525(4)(c).

In this case, Hyden used the oath set forth in section 92.525(2) to verify
his motion to dismiss and affidavit. The question is whether this oath is sufficient,
without a notarization, to satisfy the oath requirement mentioned but not elaborated
upon in Kelly. The Florida Supreme Court has determined that the oath set forth in
section 92.525(2) is sufficient to satisfy the oath requirement in postconviction motions.

See State v. Shearer, 628 So. 2d 1102, 1103 (Fla. 1993). The court reasoned that this

particular oath provides the same protection against perjury as a notarized oath. The
court also amended its form for postconviction motions to reflect that this unnotarized
oath may be used. See id. at 1103-04 (amending Florida Rule of Criminal Procedure
3.987).

Since Shearer, several courts have determined that the oath in section
92.525(2) is sufficient to meet the oath requirement for other documents. See, e.q.,

J.S.L. Constr. Co. v. Levy, 994 So. 2d 394, 399 (Fla. 3d DCA 2008) (statement of

'Section 92.50(1) provides that "[o]aths, affidavits, and acknowledgments
required or authorized under the laws of this state ... may be taken or administered by
or before any judge, clerk, or deputy clerk of any court of record within this state,
including federal courts, or before any United States commissioner or any notary public
within this state.”



account by a contractor); Green v. State, 941 So. 2d 1250, 1250 (Fla. 5th DCA 2006)

(petition for belated appeal); Goines v. State, 691 So. 2d 593, 593 (Fla. 1st DCA 1997)

(affidavit of violation of probation). However, there are decisions refusing to find the
oath in section 92.525(2) sufficient to meet the same or similar oath requirements. See,

e.d., Crain v. State, 914 So. 2d 1015, 1018-21 (Fla. 5th DCA 2005) (arrest affidavit);

Jackson v. State, 881 So. 2d 666, 668 (Fla. 5th DCA 2004) (affidavit of violation of

probation).

There are persuasive arguments for following both lines of cases,
depending upon the factual circumstances surrounding the particular oath requirement.?
We do not reach the issue today because the State did not pursue the issue below and
the trial court reached the merits of Hyden's motion to dismiss.

We recognize that the trial court did briefly raise the issue of the
sufficiency of the oath at the hearing on Hyden's motion to dismiss. But the court
apparently satisfied itself that Hyden's motion and affidavit were sufficient because it
shifted the burden to the State to address whether it could successfully rebut the
allegations in Hyden's motion and affidavit. The State waived any technical
noncompliance of the motion and affidavit when it declined to address the court's
concerns about the oath and moved forward to the presentation of its evidence on the

merits of Hyden's motion. See Hudson v. State, 745 So. 2d 997, 999 (Fla. 2d DCA

1999).

We note that this court has suggested that, under Shearer, the oath in
section 92.525(2) is available to "a prisoner untrained in the law." Keene v. Nudera,
661 So. 2d 40, 43 (Fla. 2d DCA 1995). However, Hyden's motion to dismiss and
affidavit were filed by defense counsel.




We next turn to the argument regarding the 1983 plea form. We conclude
that the plea form did not establish that Hyden waived his right to counsel at the time of
his 1983 conviction. This finding renders Hyden's challenge to the plea form's
admissibility moot.

In his motion to dismiss and affidavit, Hyden asserted that he was
convicted of the 1983 charge pursuant to a plea that was entered without his having
been offered and appointed a lawyer. Hyden also asserted that he did not waive his
right to a lawyer. The trial court found that the plea form refuted Hyden's claim that he
never waived his right to counsel. But Hyden did not claim that he "never" waived his
right to counsel; he claimed that he was convicted after entering his plea without being
offered counsel.

While the June 14, 1983, form provides evidence that Hyden waived his
right to counsel when he entered his not guilty plea, it does not establish that he waived
his right to counsel when he changed his plea six weeks later. The court must offer an
indigent defendant counsel "at each crucial stage of the proceedings," and this right is

triggered when the accused is charged with a crime. Traylor v. State, 596 So. 2d 957,

968 (Fla. 1992). While a defendant may waive his right to counsel at any stage of the
proceedings, the waiver is only valid at that stage and the court must renew the offer of
counsel at each crucial stage as long as the defendant is unrepresented. Id. The entry

of a plea is a "crucial stage" of the proceedings. Brown v. State, 830 So. 2d 203, 205

(Fla. 5th DCA 2002).
Here, the State did not present any evidence, such as a copy of Hyden's

change-of-plea form or the transcript of his plea colloquy, to establish that Hyden was



offered and waived counsel at the time he changed his plea from not guilty. Without
such evidence, the State cannot refute the allegations in Hyden's motion to dismiss.
See Kelly, 999 So. 2d at 1037 (holding that, if the defendant meets his initial burden of
proof, "the State cannot then point to a silent record to claim that a purely hypothetical
plea colloquy cured any error surrounding the waiver issue").

Because the State failed to meet its burden of proving the three qualifying
felony convictions necessary for a felony DUI, we reverse and remand for entry of the
appropriate misdemeanor conviction and sentence. We note that while Hyden's 1983
conviction may not be used to qualify the fourth DUI as a felony offense, it may be used
to support enhanced penalties and fines short of incarceration for the misdemeanor
DUI. Seeid. at 1052.

Reversed and remanded.

DAVIS, J., Concurs.
BLACK, J., Concurs specially with opinion.



BLACK, J., Specially concurring.

Because of the recent Florida Supreme Court opinion in State v. Kelly,
999 So. 2d 1029 (Fla. 2008), | agree that Mr. Hyden's felony DUI conviction as a fourth-
time offender must be reversed. However, | write separately to express my support of
Justice Wells' dissenting opinion in Kelly, which | believe expresses a better-reasoned
analysis. | also write to discuss how this case highlights the practical and, in my view,
unfortunate implications of the Kelly majority opinion, which | believe are at odds with
Florida's legislative scheme for punishing DUI offenders.

It is undisputed that Mr. Hyden has four DUI convictions. In addition to the
most recent conviction, Mr. Hyden was convicted of DUI on August 21, 1997; July 1,
1985; and July 27, 1983. Mr. Hyden has raised no issue with either the 1985 or the
1997 convictions.

The plain language of section 316.193(2)(b)(3), Florida Statutes (2008),
provides that any person who is convicted of a fourth or subsequent DUI, regardless of
the dates of the prior convictions, commits a felony of the third degree. Thus, the clear
language of the statute contemplates that the State is authorized to use what might be
considered "old" DUI convictions as predicate offenses to enhance a fourth DUI to a
felony.

Until the Kelly case was decided in 2008, Mr. Hyden would have been
justifiably convicted of a third-degree felony and appropriately sentenced to five years in
prison based upon his four DUI convictions. Before Kelly, the outcome in this case
would have been controlled by the Florida Supreme Court's opinion in Hlad v. State,

585 So. 2d 928 (Fla. 1991). Based almost entirely on United States Supreme Court



precedent, Justice Grimes' Hlad opinion held that the State may use a criminal
defendant's prior uncounseled misdemeanor DUI conviction as an enhancement where
the uncounseled misdemeanor led to no actual imprisonment and was not punishable
by more than six months' imprisonment. Mr. Hyden's 1983 conviction met these criteria.
See § 316.193, Fla. Stat. (1983).

Indeed, Mr. Hyden does not dispute the validity of the 1983 conviction and
had not done so for the twenty-six years before his current charges. His only argument
now is that because the conviction was "uncounseled,"” it cannot be used as a predicate
offense to enhance the current conviction to a felony. Before Kelly was decided, there
would have been no basis for a challenge.

Contrary to the majority opinion and the methodology used in Hlad, the
Kelly majority expanded the right to counsel in article I, section 16 of the Florida
Constitution and Florida Rule of Criminal Procedure 3.111 and ruled that an
uncounseled plea to an offense which subjected a defendant to the mere possibility of
incarceration could not be used as a predicate offense for felony enhancement,
regardless of the fact that there had been no actual imprisonment. 999 So. 2d at 1051.

In so ruling, the Kelly court rejected the United States Supreme Court's opinion in

Nichols v. United States, 511 U.S. 738 (1994), and also departed from its previous
practice of following United States Supreme Court precedent in right to counsel cases.
999 So. 2d at 1058 (Wells, J., dissenting).

The Kelly majority stressed the fact that the three prior misdemeanor DUIs
are considered an element of a felony DUI and that the State has the burden of proving

the convictions beyond a reasonable doubt. 999 So. 2d at 1038 n.7. As a result, the



Kelly court reasoned that a defendant has the right to challenge the validity of the
conviction by asserting that he did not validly waive the right to counsel in a prior
misdemeanor DUI. Id. While the logic of the Kelly majority is sound with regard to a
defendant's right to challenge elements of an offense, the practical problems created by
allowing defendants to challenge prior convictions within the prosecution of current
charges are highlighted by the case sub judice.

Because the rules of judicial administration only require misdemeanor
records to be kept for five years, the State will often be unable to prove that DUI pleas
extending further back than five years were counseled. See Fla. R. Jud. Admin.
2.430(c)(1)(c). By contrast, the felony DUI enhancement statute places no time limit on
the use of prior DUI convictions. See 8 316.193(2)(b)(3), Fla. Stat. (2008). Thus, the
practical application of the Kelly opinion significantly impedes the clear legislative intent
to treat a fourth DUI as a felony without time restrictions on the use of prior convictions.

In addition, the Kelly decision potentially prohibits the use of DUI
convictions from other states to prove the elements of felony DUI. The use of previous
convictions for DUI from other states is expressly permitted in section 316.193;
however, if the state of origin does not afford defendants the same right to counsel, or if
the prosecution cannot provide greater evidence than the conviction itself to support a
counseled misdemeanor conviction, the elements of felony DUl may not be met.

Aside from the practical application of the Kelly opinion in terms of the
State's burden, recent case law indicates that Mr. Hyden would be foreclosed from

attacking his conviction in the postconviction context. See Solano v. State, 32 So. 3d

648, 650 (Fla. 1st DCA 2010). Therefore, not only is Mr. Hyden barred from directly

-10 -



attacking his 1983 conviction some twenty-six years later, but assuming arguendo that
Mr. Hyden was afforded an attorney in the 1983 case, any claim that his attorney was
ineffective is foreclosed. Based on this reasoning, a 1983 conviction would not be
considered "void" in any other type of case. It is also worth noting that the conviction is
not considered "void" in terms of its use for sentencing Mr. Hyden to all four-time DUI
sanctions short of imprisonment.

Moreover, had Mr. Hyden been represented by counsel in 1983, it is
highly unlikely that the outcome would have been any different. We know from the
record that Mr. Hyden waived his right to counsel at his arraignment, approximately six
weeks before the trial date. We also know from the record that while discussing the
1983 offense with the court in 2009, Mr. Hyden stated that his 1983 DUI was "no big
deal" at the time. We also know that the statute allowing felony enhancement based on
three prior convictions did not become law until 1987. Thus, in 1983 Mr. Hyden had no
reason to be concerned about the future implications of his plea.

Following his 1983 DUI conviction, no one knew that Mr. Hyden would be
arrested another four times for DUI, resulting in three additional DUI convictions and
one reckless driving conviction. Despite his four previous DUI convictions, under our
binding authority, Mr. Hyden is still only guilty of a misdemeanor in this case.

Finally, the Kelly court retroactively grants rights to criminal defendants
that they did not have prior to 2008, i.e., the right to counsel in misdemeanor cases that
did not result in confinement and were not punishable by more than six-months
incarceration. Unfortunately, as Justice Wells' dissent points out, "many other final

convictions of repeat DUI offenders will be subject to further postconviction litigation to
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determine whether those DUI convictions must be reversed because of the court's new
construction of the Florida Constitution.” 999 So. 2d at 1054 (Wells, J., dissenting).
The Kelly decision thwarts the State of Florida's ability to reach and punish the most
deserving of punishment—those that have made the choice to drink and drive, putting

others at risk.
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