NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT

DENNIS CALLOWAY,
Appellant,
V. Case No. 2D05-935

STATE OF FLORIDA,

Appellee.

N N N N N N N N N S N

Opinion filed August 5, 2005.
Appeal pursuant to Fla. R. App. P.
9.141 (b)(2) from the Circuit Court for

Pinellas County; J. Thomas McGrady,
Judge.

DAVIS, Judge.

Dennis Calloway appeals the trial court's denial of his pro se motion to
correct an illegal sentence filed pursuant to Florida Rule of Criminal Procedure 3.800(a).
We affirm the denial of the motion as it applies to count two. However, we reverse the
denial as it applies to count one and remand for the trial court to strike the motion as
unauthorized because Calloway’s direct appeal of his judgment and sentence on count

one is still pending in this court.



Calloway was charged with various crimes in an eleven count information.
Counts one and two were severed for trial and counts three through eleven were nolle
prossed. On September 8, 1999, Calloway was convicted and sentenced on count two.
His conviction and sentence was affirmed on November 21, 2000. On November 19,
2003, Calloway was convicted and sentenced on count one. The direct appeal of that
conviction and sentence is currently pending before this court.

Rule 3.800(a) prohibits the filing of a motion to correct an illegal sentence
during the pendency of a direct appeal. Day v. State, 770 So. 2d 1262 (Fla. 1st DCA
2000). Because Calloway filed his motion during the pendency of the direct appeal of
his judgment and sentence on count one, his motion was unauthorized as to that count.
Therefore, the order of the trial court denying the motion must be reversed and, on
remand, the motion should be stricken as to count one. However, once this court
decides Calloway’s direct appeal and issues a mandate, if Calloway seeks further relief,
he may file a rule 3.800(a) motion raising the same issue.

Affirmed in part, reversed in part, and remanded.

NORTHCUTT and STRINGER, JJ., Concur.



