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PER CURIAM. 
 
 Little R. Henderson appeals his judgments and sentences for three counts 

of criminal use of personal identification information.  Mr. Henderson filed a motion to 

suppress evidence obtained from an iPad, claiming that it was obtained in violation of 

the Fourth Amendment prohibition against unreasonable searches and seizures.  The 
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trial court denied the motion after a hearing, and Mr. Henderson entered a guilty plea to 

the offenses and was sentenced to concurrent terms of 17.4 months in prison for the 

three offenses and was given credit for 215 days previously spent in jail.  He argues on 

appeal that the trial court erred in denying his motion to suppress.  We affirm because 

there was no finding by the trial court that the motion was dispositive and therefore the 

issue may not be raised on direct appeal.   

I. Facts and Procedural History 

 At the hearing on Mr. Henderson's motion to suppress, Stephanie Hess 

testified that on October 10, 2010, she was working at the front desk of the Hampton Inn 

and Suites in downtown St. Petersburg.  She testified that a woman named Crystal 

Brown arrived between 12:30 and 1:00 a.m. and checked into a room for one night.  Ms. 

Brown had made the reservation through the website Travelocity, and Mr. Henderson 

was with her when she checked in at the hotel.  About ten minutes after Ms. Brown 

checked in, a representative from Travelocity called Ms. Hess and told her that Ms. 

Brown's credit card was declined.1  Ms. Hess transferred the call to Ms. Brown's room.  

The representative from Travelocity called again and told Ms. Hess that Ms. Brown was 

going to come back to the front desk and pay for the room.  Ms. Hess waited about ten 

to fifteen minutes, and when Ms. Brown never came back to the front desk to pay for the 

room, she called the police.   

 Officer Brian Bilbrey and another officer arrived about fifteen minutes later.  

Officer Bilbrey testified that he was responding to a call regarding a person who had 

used a fraudulent credit card to purchase a room through an online travel service.  Upon 

                                            
1According to Ms. Hess's testimony, a hotel guest pays Travelocity for the 

room and Travelocity then pays the hotel for the room. 
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arrival, they went to Ms. Brown's hotel room with another hotel employee.  The 

employee knocked on the door several times for "a good two minutes" and there was no 

response.  The hotel employee opened the door and they could see that the room was 

empty.  There were no lights on inside the room, and there were no personal items in 

the room except for an iPad left underneath the edge of one bed in plain view.  Because 

there were no other personal belongings in the room, such as luggage, clothes, or a 

toothbrush, they concluded that the room had been vacated.  Officer Bilbrey took the 

iPad from the room to determine who owned it.  After talking again to Ms. Hess, Officer 

Bilbrey contacted the Travelocity employee, who informed him that Ms. Brown had used 

a credit card belonging to Lisa Nelson, who lives in Minnesota, when she made the 

hotel reservation with Travelocity. 

 Officer Bilbrey was not able to determine who owned the iPad because 

there was no indentifying information on the outside of the iPad.  In an attempt to locate 

the name of the owner, he looked for the serial number of the iPad by pressing the 

stand-by button and looking at the settings application.2  While Officer Bilbrey was 

obtaining the serial number of the iPad, he noticed that the notes application had been 

open and he touched that icon.  Several names with fifteen to twenty-digit numbers and 

dates appeared on the open note, which Officer Bilbrey believed were credit card 

numbers and expiration dates.  Officer Bilbrey then went back to the police station to 

create a photo lineup of Ms. Brown to show to Ms. Hess.         

                                            
 2Officer Bilbrey was still in his police car at the hotel parking lot when he 
searched for the serial number of the iPad.  There is no indication in the record that 
Officer Bilbrey was able to discover the name of the owner from the serial number.   
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 Ms. Brown later called the hotel between 2:00 and 2:30 a.m., and Ms. 

Hess told her that she was no longer welcome at the hotel.  Ms. Brown then came back 

to the hotel with Mr. Henderson about an hour and a half to two hours after the room 

had been searched and asked for the iPad.  However, by this time, Officer Bilbrey had 

left the hotel with the iPad.  Ms. Hess called Officer Bilbrey and informed him that Ms. 

Brown and Mr. Henderson were at the hotel, and she informed them that Officer Bilbrey 

was returning to the hotel.  Ms. Brown and Mr. Henderson did not want to wait at the 

hotel for Officer Bilbrey to arrive with the iPad and they left the hotel again. 

 When Officer Bilbrey arrived back at the hotel, he telephoned Ms. Brown, 

who stated that she was driving back to the hotel.  However, from the background noise 

on the telephone, it sounded like Ms. Brown was not in a car and was most likely 

standing close to the hotel.  Officer Bilbrey broadcast a description of Ms. Brown and 

Mr. Henderson on the police radio, and they were found about 300 yards away from the 

hotel in a park watching Officer Bilbrey. 

 Officers brought the pair back to the hotel and Officer Bilbrey read them 

the Miranda3 warnings.  When asked separately about the iPad, Ms. Brown stated that 

she purchased the iPad with cash several months ago, but Mr. Henderson claimed that 

a relative had given him the iPad.  Neither Ms. Brown nor Mr. Henderson provided 

Officer Bilbrey with the serial number of the iPad. 

 Detective Nancy Pillucere investigated the possible fraud case and, as 

part of that investigation, called Lisa Nelson, the owner of the credit card which Ms. 

Brown had used.  Ms. Nelson did not know Ms. Brown or Mr. Henderson and she had 

                                            
 3Miranda v. Arizona, 384 U.S. 436 (1966).   
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never given either of them permission to use her credit card.  Detective Pillucere then 

interviewed Ms. Brown, who stated that Mr. Henderson was with her when she 

purchased the iPad at Best Buy and they both used it, but she was the person who paid 

for it.  Ms. Brown then gave Detective Pillucere consent to search the iPad.  Detective 

Pillucere testified that Ms. Brown also gave her consent to search other computers and 

hard drives that were recovered that night.   

 Mr. Henderson elected not to testify at the hearing on his motion to 

suppress.  At the end of the hearing, the trial court denied the motion to suppress based 

on three findings: "there was no standing," the iPad was abandoned, and Ms. Brown 

consented to the search of the iPad.               

II. Analysis 

 When Mr. Henderson entered the guilty plea, he reserved the right to 

appeal the denial of the motion to suppress but did not assert that the motion was 

dispositive, and the trial court made no such finding.  Florida Rule of Appellate 

Procedure 9.140(b)(2)(A) provides that a defendant may not appeal from a guilty plea if 

he or she does not expressly reserve the right to appeal a prior dispositive order of the 

trial court.  Mr. Henderson made no suggestion that the motion to suppress was 

dispositive at the plea hearing, the sentencing hearing, or in the written plea agreement.  

Because there was no finding or agreement that the motion was dispositive, Mr. 

Henderson may not appeal the denial of the motion.  See Leonard v. State, 760 So. 2d 

114, 119 (Fla. 2000) (holding that a district court should summarily affirm "when the 

court determines that an appeal does not present . . . a legally dispositive issue that was 

expressly reserved for appellate review"). 
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 Further, it appears that the suppression of the iPad was not dispositive of 

the case.  At the sentencing hearing, the State announced a factual basis for the 

charges, indicating that in addition to the iPad, the officers had obtained the victims' 

information in a vehicle and Mr. Henderson admitted to his involvement in the offenses.  

It was also noted that Ms. Brown had previously entered a plea to these charges and 

the offense of fraudulent use of a credit card.  Therefore, Ms. Brown may have been 

agreeable to testify against Mr. Henderson.  Additionally, according to Detective 

Pillucere's testimony at the suppression hearing, other computers and hard drives were 

recovered that evening.  "A motion is dispositive if the State could not proceed to trial if 

the defendant prevailed on the appeal of the ruling on the motion."  M.N. v. State, 16 

So. 3d 280, 281 (Fla. 2d DCA 2009).  Even if Mr. Henderson had prevailed in this 

appeal, it appears that the State may have been able to proceed to trial.   

III. Conclusion 

 Mr. Henderson is precluded from raising on appeal the denial of his 

motion to suppress where he entered a guilty plea to the charges without any indication 

that the motion was dispositive.  We therefore affirm Mr. Henderson's convictions and 

sentences. 

 Affirmed. 

     

BLACK, J., Concurs.   
CASANUEVA, J., Concurs specially with an opinion. 
WALLACE, J., Concurs in result only with opinion. 
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CASANUEVA, Judge, Specially concurring. 

 I fully concur in the majority opinion.  I write only to remind counsel that to 

present a legal challenge to the constitutionality of a search, a defendant must establish 

a reasonable expectation of privacy in the item searched.  To meet this burden of proof, 

the defendant may be called upon to testify.   

 "The United States Supreme Court has held that Fourth Amendment rights 

are personal and a defendant has the burden to establish that his own Fourth 

Amendment rights have been infringed."  Hicks v. State, 929 So. 2d 13, 16 (Fla. 2d DCA 

2006) (citing Rakas v. Illinois, 439 U.S. 128 (1978)).  A defendant must establish a 

privacy expectation in not only the place searched but also the item seized.  United 

States v. Mancini, 8 F.3d 104, 107 (1st Cir. 1993).  In most instances, to comply with 

this legal standard, it will be necessary for the defendant to testify.    

 To establish what has been traditionally referred to as "standing," Mr. 

Henderson had to demonstrate that he personally had an expectation of privacy in the 

iPad and that this expectation was reasonable.  See State v. Washington, 884 So. 2d 

97, 98 (Fla. 2d DCA 2004).  As the movant, the burden of proof remained with Mr. 

Henderson.  See United States v. Lyons, 992 F.2d 1029, 1031 (10th Cir. 1993) 

("Because Fourth Amendment rights are personal, Mr. Lyons, as the proponent of the 

motion to suppress, had the burden of proving that his own Fourth Amendment rights 

were violated by the search in question."); Hendley v. State, 58 So. 3d 296, 299 (Fla. 2d 

DCA 2011) (" 'The law is clear that for a defendant to have standing to challenge a 

search, he or she must show a proprietary or possessory interest in the area of search 

or that there are other factors which create an expectation of privacy which society is 
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willing to recognize as reasonable.' " (quoting State v. Singleton, 595 So. 2d 44, 45 (Fla. 

1992))).  

 Here, the record discloses that scant evidence was brought forth to meet 

this burden of proof.  The evidence consisted of a law enforcement officer's unobjected 

to hearsay testimony that Mr. Henderson had told him that the iPad belonged to him.  

As Mr. Henderson did not testify, no other proof was adduced to support his reasonable 

expectation of privacy in the iPad. 

 The present case is similar to Hicks.  Hicks's car was stopped by a deputy 

and Hicks gave his consent to search the car.  929 So. 2d at 15.  During the search, a 

briefcase containing a computer was found in the backseat.  Id.  A deputy turned on the 

computer and looked through the computer's files in an attempt to locate the owner of 

the computer.  Id.  On appeal, Hicks argued that the search of the computer, which 

turned out to be stolen, exceeded the scope of his consent to search the car.  Id.   

 This court noted that "[a] search violates a defendant's Fourth Amendment 

rights only if (1) a defendant demonstrates that he or she had an actual, subjective 

expectation of privacy in the property searched and (2) a defendant establishes that 

society would recognize that subjective expectation as objectively reasonable."  Id. at 

16; see Kyllo v. United States, 533 U.S. 27, 33 (2001).  This court held that Hicks failed 

to carry his burden to establish that he had a reasonable expectation of privacy in the 

computer where he never introduced any evidence at the suppression hearing.  Hicks, 

929 So. 2d at 19.  Similar to Mr. Henderson's case, a deputy testified that Hicks told him 

at the scene of the traffic stop that his uncle gave him the computer, but Hicks failed to 
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introduce any evidence at the hearing relating to his ownership, such as whether he had 

any programs on the computer or how long he had used the computer.  Id.      

 This court held that where there was only testimony from the officers at 

the suppression hearing, "Hicks failed to demonstrate an actual, subjective expectation 

of privacy in the computer."  Id.  This court further noted that even if Hicks had met this 

burden, in order to challenge the search of the computer, "he would still have to 

establish that society would have accepted such an expectation as reasonable–an 

unlikely scenario."  Id.4   

In addition to ownership, the following factors are relevant in determining 

whether a defendant has a reasonable expectation of privacy in an item: " 'possession 

and/or control; historical use of the property searched or the thing seized; ability to 

regulate access; [and] the totality of the surrounding circumstances . . . .' "  Mancini, 8 

F.3d at 109 (quoting United States v. Sanchez, 943 F.2d 110, 113 (1st Cir. 1991)).   

Here, Mr. Henderson did not present a scintilla of evidence that he 

possessed or controlled the iPad on the day in question, much less that he had the 

authority or power to exclude other persons from using the iPad.  See Lyons, 992 F.2d 

at 1031 (noting that "expectations of privacy derive in part from the right to exclude 

others from the property in question, lawful possession is an important consideration in 

determining whether a defendant had a legitimate expectation of privacy in the area 

searched, i.e. the hard disks"); see also Rawlings v. Kentucky, 448 U.S. 98, 104-05 

                                            
 4Further, there was evidence that Mr. Henderson was not the owner, as 
Ms. Brown told both Officer Bilbrey and Detective Pillucere that she was the person who 
purchased the iPad.  Based on Ms. Brown's statements to law enforcement, the trial 
court specifically found that Ms. Brown "was the one that had paid for it." 
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(1980) (holding that petitioner did not meet his burden to establish that he had a 

legitimate expectation of privacy in his girlfriend's purse and therefore could not 

successfully move to suppress drugs found in the purse).  Further, there was no 

evidence concerning the frequency, extent, or purpose of Mr. Henderson's historical use 

of the iPad.5   

   Because this is an issue that is likely to be regularly presented to our trial 

courts, I urge counsel to insure that sufficient evidence is brought forth to establish the 

requisite burden of proof.   

  

 

 

WALLACE, Judge, Concurring in result only. 
 

 I concur with the majority that Mr. Henderson failed to preserve for 

appellate review the issue of whether the evidence gathered from an iPad was obtained 

in violation of the Fourth Amendment prohibition against unreasonable searches and 

seizures.  For this reason, I agree that Mr. Henderson's judgment and sentences must 

be affirmed.  In my view, because Mr. Henderson has failed to preserve any issue for 

review, it is unnecessary to reach the various additional matters discussed in the per 

curiam opinion and in Judge Casanueva's concurring opinion. 

                                            
 5It was not the State's burden to bring forth evidence showing the extent of 
Mr. Henderson's use of or ability to control access to the iPad.  See United States v. 
Freitas, 716 F.2d 1216, 1220 n.2 (9th Cir. 1983) ("Where a defendant fails to meet this 
burden in the suppression hearing, he cannot prevail on appeal even though the 
Government also did not establish the contrary, unless, of course, the record on appeal 
independently demonstrates the requisite standing."). 
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