Supreme Court of Florida

THURSDAY, JULY 13, 2017

CASE NO.: SC17-1155

TOBY BOGORFF, ET AL. VS. RICK SCOTT, GOVERNOR, ET AL.

Petitioner(s) Respondent(s)

In this petition for a writ of mandamus, the Broward County and Lee County
classes of homeowners and their attorneys seek to invalidate Governor Scott’s line-
item veto of two specific appropriations to pay judgments awarded in
compensation for trees that were destroyed as part of the citrus canker eradication
program. The Petitioners allege that there is an immediate need for this Court to
resolve the issue because the Fiscal Year 2017-18 General Appropriations Act will
go into effect on July 1, 2017; and, absent an immediate decision by this Court, the
State will argue that no appropriated funds exist with which to pay and satisfy the
constitutional takings judgments.

The judgments are final, but the Lee County and Broward County classes are
currently in their respective circuit courts seeking writs of mandamus to compel
payment or, in the alternative, declarations that sections 11.066(3) and (4), Florida
Statutes (2016), are unconstitutional as applied. Section 11.066(3) requires “an

appropriation made by law” for compelling payment of judgments against the State
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or its agencies, while section 11.066(4) provides that the lack of an “appropriation
made by law to pay the judgment” is a defense to a writ of mandamus. Because
the Governor’s constitutional line-item veto authority at issue in this case is a part
of the process that results in “an appropriation made by law,” we hereby dismiss
this petition without prejudice to seek redress in the pending circuit court actions.

See Abdool v. Bondi, 141 So. 3d 529, 537 (Fla. 2014) (“Ordinarily, the

constitutionality of a legislative act should be challenged by filing an action for
declaratory judgment in circuit court.”).

The Petitioners do not provide any support for an immediate need for this
Court to resolve the issue. Nothing about the start of the new fiscal year prevents
the respective circuit courts from issuing the relief requested, if those courts
determine that relief is commanded by the facts and law.

LABARGA, C.J., and PARIENTE, CANADY, POLSTON, and LAWSON, JJ.,
concur.

PARIENTE, J., concurs with an opinion, in which QUINCE, J., concurs.
LEWIS, J., dissents with an opinion.

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND
IF FILED, DETERMINED.
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PARIENTE, J., concurring.

This is yet another chapter in which the ill-fated protagonists, the petitioners
in this case, who had healthy citrus trees destroyed by the State in 2002 and 2003,
continue to be thwarted in their attempt to obtain full and just compensation.!
Rather than reaching a final conclusion in the saga that Judge May so aptly titled

the “Book of Citrus Canker,” Bogorff v. Florida Dep’t of Agriculture & Consumer

Services, 191 So. 3d 512 (Fla. 4th DCA 2016), the legislative appropriations for
the full amounts of the final judgments were vetoed by the Governor, prompting
the petition filed in this Court.

Despite the petitioners having obtained final judgments, the validity of
which are not contested, the State has fought payment on these judgments over
many years, requiring the petitioners to navigate a legal obstacle course. In 2012,
the Fourth District Court of Appeal directed that the petitioners must first seek a

legislative appropriation to receive compensation. Fla. Dep’t of Agric. v. Mendez,

98 So. 3d 604, 609 (Fla. 4th DCA 2012). After further litigation over whether the

1. We have received notice that a writ of mandamus was granted by the Lee
County circuit court. Whether this will compel the State to immediately pay that
judgment remains to be determined.
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proper method was a claims bill, the petitioners were successful this past
legislative session in obtaining specific appropriations for the full amount of their
judgments. However, these line-item appropriations were vetoed by the Governor.
Adding further insult to injury, the Governor’s veto was based on misinformation
that the litigation in these cases was still ongoing when that was not the case.

| reluctantly concur in the order dismissing the petition, because the only
relief sought in this Court is a request to invalidate the Governor’s veto on the
specific appropriations, which is not legally permissible. The as-applied challenge
to the constitutionality of section 11.066(3), Florida Statutes (2016), which the
Fourth District determined required victims of State-taking of property to first seek
a legislative appropriation, is ripe for review, but that issue is not raised here and is
pending below.

It is unfortunate that the petitioners now must return to the trial courts in
Broward and Lee Counties for further litigation and perhaps face another round of
appeals to the Fourth District and Second District Courts of Appeal. In this regard,
| wholeheartedly echo the words of Judge May:

Since the founding of our nation, the law has recognized, required,
and enforced just compensation when government takes private

property.
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No private property shall be taken except for a public
purpose and with full compensation paid to each owner
or secured by deposit in the registry of the court and
available to the owner.

Art. X, § 6(a), Fla. Const. (emphasis added). Indeed, the United
States Constitution contains a similar provision. Amend. V, U.S.
Const. (“[N]or shall private property be taken for public use, without
just compensation.”).

The Florida Supreme Court has interpreted the takings clauses
of the United States and Florida Constitutions coextensively. See,
e.q., Tampa—Hillsborough Cty. Expressway Auth. v. A.G.W.S. Corp.,
640 So. 2d 54, 58 (Fla. 1994); Joint Ventures, Inc. v. Dep’t of Transp.,
563 So. 2d 622, 623 (Fla. 1990).

While the government has the ability to establish procedures for
payment of its constitutional obligation, it does not have the luxury of
avoiding it. Should the Class fail in obtaining a writ of mandamus,
pursuant to section 11.066(4), the constitutional issue will ripen, and
the courts will be left with no choice but to enforce Article X, section
6(a), of the Florida Constitution.

The Class obtained a money judgment for property taken by the
Department many years ago. The Department does not contest the
Class’s right to receive full compensation. The government must
fulfill its constitutional obligation to pay its debt.

Bogorff, 191 So. 3d at 515-16 (emphasis added). These petitioners have the right
to full compensation. The time has come for the State to pay up.
QUINCE, J., concurs.
LEWIS, J., dissenting.
This is a sad day for Florida citizens with a majority and concurring opinion

that refuse to protect the right of compensation for the massive government taking
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of property from Florida citizens. The right to own private property and the
corresponding right to receive full and complete compensation when private
property is taken by a government is a foundational cornerstone of this democracy.
This is and has been a guiding principle for not only Florida and American citizens
for centuries but also the notion for free people even longer. The majority and
concurring opinion today use artful and eloquent words and the phrase “without
prejudice” to give an illusion of protecting a sacred constitutional right then to only
crush that right by refusing to require payment of that compensation. The
constitutional right to compensation is rendered hollow without payment of the
compensation properly determined to be due and owing by the courts of this State.
In this case, certain citizens of Broward County and Lee County have battled
for over ten years to receive payment of compensation due them under the Florida
Constitution. The Executive has done everything within his power to both defeat
and delay the constitutional obligation, even forcing these litigants to file external
petitions to enforce their judgments. Now the Legislature has finally recognized
Florida’s obligation and has appropriated the funds necessary to fulfill the
requirement to pay compensation. Yet, the Chief Executive has now employed his

veto power to prevent and delay this payment under a guise and misdirected
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premise of continuing litigation. However, the only litigation is litigation to
compel payment itself. To suggest otherwise is disingenuous when the ongoing
litigation is not at all directed to the merits or the amount due but rather to
execution of duly entered and final judgments.

This is not a game and our citizens should not be toyed with as if a yo-yo,
and yet that is exactly what this veto accomplishes. Now, with the opportunity to
stop this ten-year game of yo-yo, this Court abdicates its responsibility when it
allows state actors to disregard their constitutional obligation by playing further
games of delay and obfuscation. Justice demands that it stop now.

In short, the majority and concurring opinion allow the Executive to rise
above not only the Florida Constitution but also the United States Constitution
through the exercise of a veto on the appropriated funds for payment of just
compensation to property owners holding final judgments. We all recognize the
existence of the Executive’s veto power and the strength of that power. However,
no government shall have a long existence when it uses that power to strip
fundamental constitutional rights and then a body with the obligation to ensure
justice and to protect those rights refuses protection and delays relief contrary to

the specific promises contained in the organic constitutional law.
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To fully appreciate the severity of today’s decision, a brief review of the
sacred, fundamental rights at issue becomes necessary. The principles of just
compensation go back at least 800 years to Magna Carta, which specifically

protected agricultural crops from uncompensated takings. See Horne v. Dep’t of

Agric., 135 S. Ct. 2419, 2426 (2015). Following the Magna Carta, the colonists
did not leave behind the right to just compensation when they left to the New
World, but rather adopted it once again in differing forms among the different
colonies. See id. Ratified among the Bill of Rights, shouldered alongside the right
to due process of law, the right to just compensation was enshrined in our United
States Constitution: “[N]or shall private property be taken for public use, without
just compensation.” U.S. Const, amend. V. Eventually, this right was
incorporated to the States through the due process clause of the Fourteenth
Amendment.

Notwithstanding the federal enshrinement of this sacred right, the Citizens of
Florida were vigilant enough to adopt their own right to compensation dating back
to the Constitution of 1838, in which it was declared

[t]hat private property shall not be taken or applied to public use,
unless just compensation be made therefor.
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Art. 1, 8 12, Fla. Const. (1838). This precious right was readopted in the Florida
Constitution of 1868: “[N]or shall private property be taken without just
compensation.” Decl. of Rights, Fla. Const. (1868). Yet again the fundamental
right was readopted in the Constitution of 1885:
No person shall be subject to be twice put in jeopardy for the same
offense, nor compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty or property without due

process of law; nor shall private property be taken without just
compensation.

Art. 1, 8 12, Fla. Const. (1885) (emphasis added). Finally, in the Constitution of
1968 the Citizens provided for an even more stringent right to compensation that
includes a focus on securing funds actually available to the owner:

No private property shall be taken except for a public purpose and

with full compensation therefor paid to each owner or secured by
deposit in the reqistry of the court and available to the owner.

Art. X, § 6(a), Fla. Const. (emphasis added).

Nevertheless, the majority and concurring opinion allow the Executive to
tear those precious fundamental rights from the Constitution, not with arms but
with incessant word games and semantics. The Executive specifically predicated
this veto on what was specifically stated to be “ongoing litigation.” However, as

aptly noted by the Petitioners, there is no litigation here but only efforts to collect
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on final judgments previously entered. The constitutional role of the judiciary in
the fulfillment and satisfaction of this constitutional obligation should have come
to a close upon the finality of that judgment. Likewise, the legislative branch has
already upheld its constitutional duty to make provision for the just compensation
by appropriating the funds necessary to satisfy these judgments. Rather than
follow the Florida and United States Constitutions and uphold the Executive’s role
of the separation of powers that ultimately serves the constitutions, the executive
power rewinds the yo-yo for another go around. How many more rounds will be
protected by this Court in future years?

In his efforts to forestall the constitutionally inevitable, the Executive further
claims that there is no clear legal right for the Petitioners to obtain the relief they
seek. In my view, the Executive’s position is simply wrong. There can be no
clearer legal right than the plain text and words of our constitutions, both federal
and state. We have specifically held that “clearly established law” includes

constitutional law. Allstate Ins. Co. v. Kaklamanos, 843 So. 2d 885 (Fla. 2003)

(“These cases illustrate that ‘clearly established law’ can derive from a variety of
legal sources, including recent controlling case law, rules of court, statutes, and

constitutional law.”) (emphasis added). We have begun down the road to an




CASE NO.: SC17-1155

Page Eleven

unfettered monarchy if we take away the right of payment of compensation for the
government taking of property and render it illusory through incessant legal trifles.
Indeed, the right to just compensation is among the few rights that separate our
nation from the communist dictatorships of past. The difference in this great
Nation is that the Government cannot seize property, even under the color of war,

without paying just and full compensation. See, e.g., Youngstown Sheet & Tube

Co. v. Sawyer, 343 U.S. 579 (1952).

The Executive’s response oozes executive power in what he terms his
unfettered veto. However, the Executive forgets or has failed to read the first lines
of the Florida Constitution: “All political power is inherent in the people. The
enunciation herein of certain rights shall not be construed to deny or impair others
retained by the people.” Art. I, § 1, Fla. Const. Here, the enunciation of the
executive veto power should not be construed to deny or impair the fundamental
constitutional right to full compensation and payment for destroyed property
retained by the people. Furthermore, as the Legislature and judges below have
performed their duty to uphold the right to compensation at issue here, the
Executive swore and affirmed that he would ““support, protect, and defend the

Constitution and Government of the United States and of the State of Florida.”
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Art. 11, § 5(b), Fla. Const. Likewise, one of the primary constitutional duties of the
Executive is to “take care that the laws be faithfully executed.” Art. 1V, § 1(a),
Fla. Const. There can be no law more paramount to be faithfully executed than the
Constitution. It is in that context that the Executive’s veto power clearly must be
limited, but this Court chooses to expand and increase that power above the clear
Constitution itself.

Although entered after the veto at issue, in granting an alternative writ of
mandamus directing the Chief Financial Officer to pay the judgments, the
Twentieth Judicial Circuit has already recognized that the time for payment is now.
We simply cannot allow another ten years to go by for the Executive to continue
playing games of hide the money through a veto power and word games in the
courts. Furthermore, every day that goes by, the State owes more and more in
postjudgment interest for a judgment that has long been final.

Accordingly, I cannot stand with the majority or concurring opinion as they
allow the unnecessary obstruction of one of our fundamental rights—the right to
just compensation when the government takes, or in this case destroys, private
property. We are currently presented with a decade-long saga for the payment of

just compensation, rendering the right hollow. The property owners in this matter
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are entitled to the prompt payment of the compensation that the lower courts of law
have determined and the Legislature has recognized as due. Today this Court
elevates the “veto power” above the clear mandates of both the Florida and United

States Constitutions. | cannot join this expansion and, thus, I dissent.
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