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FERNANDEZ, J.

Wade K. Semerena (“Semerena”) appeals the trial court’s order dismissing 

his second amended complaint with prejudice and raises several issues on appeal, 

only one of which merits discussion.  Semerena, a retired professor from Miami 



Dade College (“College”) sued Aetna Health, Inc., (“Aetna”) for damages arising 

from the health insurance policy obtained as a result of his employment with the 

College.  Aetna moved to dismiss the second amended complaint with prejudice 

and a hearing on the motion was heard on February 17, 2017.  The trial court 

granted the motion and dismissed the second amended complaint with prejudice, 

although no order was entered at the conclusion of the hearing. Instead, the trial 

court ordered Aetna’s counsel to submit a proposed order.  A few hours after the 

hearing, and after the oral pronouncement of the trial court’s decision, Semerena 

filed a notice of voluntary dismissal, pursuant to Florida Rule of Civil Procedure 

1.420(a)(1).1

On February 21, 2017, despite the filing of the notice of voluntary dismissal, 

the trial court entered an order, nunc pro tunc to 8:40 am on February 17, 2017, 

dismissing the second amended complaint with prejudice.  Subsequent to the entry 

of the dismissal order, Semerena filed a motion for clarification and 

reconsideration, as well as a motion for leave to amend the second amended 

complaint.  The trial court denied those motions.

1 Florida Rule of Civil Procedure 1.420(a)(1) provides, in pertinent part: “Except in 
actions in which property has been seized or is in the custody of the court, an 
action, a claim, or any part of an action or claim may be dismissed by plaintiff 
without order of court (A) before trial by serving, or during trial by stating on the 
record, a notice of dismissal at any time before a hearing on motion for summary 
judgment, or if none is served or if the motion is denied, before retirement of the 
jury in a case tried before a jury or before submission of a nonjury case to the court 
for decision . . . .”
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As codified in Florida Rule of Civil Procedure 1.420(a)(1), the plaintiff has a 

right to take a voluntary dismissal without further order of the court. We 

recognized that right in Freeman v. Mintz, 523 So. 2d 606 (Fla. 3d DCA 1988), a 

case procedurally identical to the present appeal on the issue of voluntary 

dismissal.  The right of voluntary dismissal is circumscribed by certain factors not 

present in this case.  Upon the filing of the notice of voluntary dismissal, the trial 

court lost jurisdiction and was without authority to enter the order of dismissal and 

all orders that followed pertaining to the plaintiff’s subsequent motion for 

clarification and reconsideration, and on its motion for leave to file a third 

amended complaint.  Id. at 609. Aetna asks us to create an exception to the right of 

voluntary dismissal to allow a trial court to enter an order of dismissal, nunc pro 

tunc to the oral pronouncement, even after a notice of voluntary dismissal has been 

filed, as permitted by the rule.  We decline the invitation and reverse the order of 

dismissal and all orders entered subsequent to the filing of the notice of voluntary 

dismissal.

Reversed.

3


