NOT FI NAL UNTI L TIME EXPI RES
TO FI LE REHEARI NG MOTI ON
AND, | F FILED, DI SPOSED OF

I N THE DI STRI CT COURT OF APPEAL
OF FLORI DA
THI RD DI STRI CT

JULY TERM A.D. 2002

W LLI E EDWARDS | SAAC, **
Appel | ant, **
VS. ** CASE NO. 3D00-1048
THE STATE OF FLORI DA, **
LOVER TRI BUNAL
Appel | ee. ** CASE NOS. 98-35140

98- 35224
Opinion filed August 7, 2002.

An appeal fromthe Circuit Court of M ani -Dade County, Scott
Si |l verman, Judge.

Bennett H. Brunmmer, Public Defender, and Bruce A. Rosent hal ,
Assi stant Public Defender, for appellant.

Robert A. Butterworth, Attorney General, and Paulette R
Tayl or, Assistant Attorney General, for appell ee.

Bef ore SCHWARTZ, C.J., and COPE and FLETCHER, JJ.

FLETCHER, Judge.

W I lie Edwards | saac [t he def endant] appeal s his convictions
for first-degree nurder with a firearm attenpted arned robbery,
and arnmed burglary, claimng error inthe adm ssi on of prejudici al

hear say evi dence during his trial. For the reasons which foll ow,



we reverse and remand for a new trial.

On Cct ober 14, 1998 at around 4:00a.m, City of Mam police
officers responded to a report of a shooting at Northwest 43rd
Street and 18th Avenue where they found a young man sl unped over
the steering wheel of a white Toyota Canry which had apparently
smashed i nto a gate. The area where t he shooting occurred is well
known for illegal narcotic transactions and the victim was
subsequently identified as Armando Acosta, a known drug addict.
The cause of Acosta’ s death was determ ned to be a cl ose-range shot
by a twel ve- gauge shotgun to his upper | eft back. On the night in
question, Tony Bull ard, an enpl oyee of drug deal er Loui s Duty, was
inthe area. Bullard s account of what occurred on the night in
guestion pointed to the defendant as the shooter.! According to
Bullard, the victim drove by where the defendant and he (and
several others) were standing and offered to sell them a
tel evision. One of the individuals standing with Bullard bought
thetelevisionfor tendollars. Allegedlythe defendant, carrying
a shotgun, then took off on his bicycle in the direction of the
Canry, saying that he “is going to get his one way or the other.”
Bullard clainms he | ater heard a shot and sawt he def endant | eani ng
intothevictims car. The def endant was subsequently arrested at

a neeting arranged by Duty whomt he def endant al | egedly had cal | ed
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Bullard did not talk to the police until several weeks after
t he shooting upon |l earning that the police were | ooking for him
and/ or his boss as possi bl e suspects.
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for a loan in order to get out of town.

The def endant' s princi pal i ssue on appeal is whether thetrial
court erredinallowngtestinmny by the investigating detectives
regardi ng i nformati on provided to themat the crinme scene by non-
testifying witnesses. During his testinony, Detective Gonzal ez
stated that upon his arrival at the scene he had spoken with
several people fromwhom he obtained the name of “WIlie” and a
descri ption, although no one admtted to actually w tnessing the
shooting. Essentially the same information was | ater confirnmed by
Detective Law, the | ead investigator in the case. The defendant
contends that the adm ssion, over objection, of this inproper
hear say evi dence i nfl uenced t he verdict, especiallyinlight of the
| ack of any credi bl e? evi dence |i nking the defendant to the crine.

Cl early, the adm ssi on of this hearsay evi dence was i nproper.

See, e.qg., Keenv. State, 775 So. 2d 263 (Fla. 2000); WIlding v.

State, 674 So. 2d 114 (Fla. 1996); Postell v. State, 398 So. 2d 851

(Fla. 1981). The State, however, argues that any error in its
adm ssi on was neither preserved nor proven to be prejudicial. W
cannot agree. The error was sufficiently preserved by defense

counsel s objections. Additionally, the harm ess error test pl aces
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The def endant contends that Bul l ard’ s versi on of the event was
not credi bl e for two reasons. First, because he did not relate his
account until he discovered the police were | ooking for himas a
suspect; second, because Bullard was notivated by his desire to
elimnate police presence in the area, which presence was
interfering with his business.



t he burden of proving the harm essness of the adm ssion on the
prosecution and not, as the State would have us do, on the

def endant to prove the contrary. State v. DiGuilio, 491 So. 2d

1129 (Fla. 1986). Under the facts presented herein, we cannot
concl ude beyond a reasonabl e doubt that the adm ssion of this
testinmony did not affect the jury's verdict. The only evidence,
apart fromthe i nproper hearsay which pointed to the defendant as
t he shooter, was the testinony of Bull ard, a convicted drug deal er
whose activities were being severely hanpered by the police
presence in the area foll ow ng the hom ci de, and who di d not cone
forward until three weeks | ater after | earni ng he was bei ng sought
by the police for the crinme. Mreover, there was no physica
evi dence | inking the defendant to the crine. Therefore, reversal
and remand for a new trial are required.

Reversed and remanded.



