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PER CURI AM

Carl ton Rock appeal s his conviction and sentence for burglary
of an unoccupi ed dwel | i ng, arguing that he was i nproperly sentenced
as a Prison Rel easee Reof f ender pur suant to section
775.082(9)(a)(1), Florida Statutes (2000). Because burglary of an

unoccupi ed dwel | i ng does not qualify as a predicate of fense for the



i nposition of a prisoner rel easee reoffender sentence, we reverse.

Section 775.082(9)(a) (1) enunerates the felonies that serve as
a predicate offense for the inposition of a prisoner releasee
reof f ender sentence. Although burglary of an occupi ed structure or
dwelling is one of the enunerated felonies that qualify as a
predi cate of fense, burglary of an unoccupi ed structure or dwelling

is not. See State v. Huggins, 26 Fla. L. Wekly S174 (Fla. Mar.

22, 2001)(holding that sentencing under the Prison Releasee
Reof f ender Puni shment Act does not apply to the crine of burglary
of an unoccupi ed dwel |ing).

The State argues that Huggins should not be relied upon
because the decision is not yet final since rehearing is pending
before the Florida Suprene Court. Nonet hel ess, that decision
controls until it is altered or overturned.

The State also argues that the 2001 anendnent to section
775.082(9)(a) (1) indicates the intent of the | egislature to include
burglary of an unoccupied dwelling or structure as a predicate
offense for the inposition of a prisoner releasee reoffender
sentence. This argunment is |ikew se unpersuasive. “It is firmy
established law that the statutes in effect at the tinme of
comm ssion of a crinme control as to the offenses for which the
per petrator can be convicted, as well as the punishnments which may

be inposed.” State v. Mranda, 793 So. 2d 1042, 1044 (Fla. 3d DCA

2001) (hol ding that the Prison Rel easee Reoffender Punishnment Act
could not be used to enhance the sentence inposed where the
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def endant was convicted of burglary of an unoccupied dwelling). In
this case, Rock commtted the offenses for which he was charged in
1998. If the anended statute were to be given retroactive effect,
this would result in an additional punishnent for Rock and woul d
thus run afoul of the ex post facto clauses of the state and
federal constitutions. |d.

We therefore reverse and remand for resentencing.



