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GREEN, J.
This is an appeal froma final judgnent entered in a breach of
contract case after a jury trial as well as a cross-appeal fromthe

dismssal of a claim for tortious interference wth a business



rel ati onship. W affirm the final judgnment and reverse the
di sm ssal of the tortious interference claim

Appel l ant, Popular Bank of Florida (“Popular Bank”), 1is
chartered under the laws of the state of Florida and is based in
M am , Florida. Popul ar Bank maintains accounts in Florida for
both donestic and foreign depositors, including those living in
Venezuela. Prior to 1987, Popul ar Bank provided a branch office
(“Branch 8”) in Caracas, Venezuela, to service its Venezuel an
depositors. Wen, however, it decided to close Branch 8 in 1987,
Popul ar Bank began contracting out its banking service functions,
thus commencing its relationship with appellee, R C Asesores
Fi nancieros, C A (“RCAF’). Popular Bank entered into a contract
with RCAF to service the Branch 8 depositors | ocated in Venezuel a.
At the time, RCAF was a Venezuel an cor poration owned and control |l ed
by Frank Ratmroff, a fornmer Popul ar Bank officer and, to a | esser
extent, his wife, Ivonne.

According to the terns of the original contract executed by
the parties, RCAF was to provide traditional banking services to
Popul ar Bank’s Branch 8 depositors and provide various consulting
services to Popular Bank concerning the investnent climte in
Venezuela. In return, Popul ar Bank agreed to pay RCAF based upon
an estimated annual budget to cover operation costs.

In 1998, the parties anmended their original contract. I n
addition to expandi ng the scope of services to be provi ded by RCAF

t he anended contract altered the way Popul ar Bank conpensat ed RCAF



provided an exclusivity or non-conpete provision; and nade
provisions for renuneration in the event Popular Bank chose to

termnate the agreenent.! After the execution of this anended

1 Specifically, with regard to the fees at issue in this
case, the anended agreenent provided as foll ows:

(5) FEES

The Bank will pay the Agent the follow ng fees based on al
“Branch 8" accounts:

(a) Service Fees

(i) 0.35% per annum over the aggregate average
nmont hl y bal ances of interest bearing deposit
accounts.

(11) 1%per annumover the average nonthly bal ances
of non-interest bearing deposit accounts.

(b) Special Transaction Fees

25% of the Bank’s net fee inconme on transactions
referred by the Agent, such as credit card fees,
forei gn exchange and securities transactions, after
deducting tel ex, fax and/or out-of-pocket expenses
incurred directly in each transaction.

The exclusivity provision provided that:
(3) Duties of the Agent

(b) Exclusivity

VWhile this agreenent is in effect and during such tine
after its termnation as the Agent continues to receive
nmonet ary conpensation fromthe Bank, the Agent shall not
pronote, devel op busi ness for or service custoners of any
ot her organization wthout prior witten authorization
fromthe Bank.

The term nation provision provided that:



agreenent, RCAF' s founder and president, Frank Ratmroff, was
di agnosed with a severe nedical condition which | ater proved to be
fatal . Prior to his death, however, M. Ratmroff decided to
famliarize his wfe, Ivonne, with RCAF s business operations and
invited Ricardo Zuloaga , Jr. (“Zuloaga”), the son of a trusted
Popul ar Bank director, to becone a 25% sharehol der in RCAF. M.
Ratmroff died in 1992, at which time his wdow, |vonne,
i mredi ately assuned the position of RCAF s president.

Popul ar Bank and RCAF oper ated under the anended contract for
approxi mately six years. Meanwhi | e, the Branch 8 deposit base
continued to grow under Ivonne Ratmroff’s | eadership. Popul ar
Bank provided RCAF with nonthly contract statenents detailing the
comm ssions paid by Popular Bank to RCAF for the precedi ng nonth.

Popul ar Bank al so provided nonthly statenents for RCAF s corporate

(8) TERM NATI ON

Thi s agreenment nay be term nated by either party upon 90
days witten notice (the notice period):

(a) If the contract is term nated by the Bank, the Bank
shall at the end of the notice period:

(i) Pay a termnation adjustnent of $1000 per
month for a period of up to six nonths, if the
deposit bal ances in the accounts of custoners
serviced by the Agent aggregate no |ess than
$5, 000, 000 as of the term nation date.

(1i) Continue to pay the Service Fees for a period
of twel ve nonths.

(b) If the contract is termnated by the Agent, the
Agent shall continue to receive the Service Fees
for a period of six nonths.



bank account, listing all credits and debits to and from RCAF s
accounts. Although the contract statenments contained boxes where
Popul ar Bank coul d have recorded the special transaction fees paid
to RCAF, the bank left alnost all of these boxes enpty. Rat her
than a nonthly item zation and paynment of transaction fees, the
bank provided RCAF with advices of credit which acconpanied the
bank statenents. These advices served to inform RCAF of when
Popul ar Bank had credited its bank account with the special
transaction fees.

After years of performance under the anmended contract, a
di spute arose between the parties that was wholly unrelated to the
bank’ s paynment of fees under the contract. The dispute escal ated
and, on or about April 1, 1996, while Ms. Ratmroff was visiting
South Florida, the bank summoned her to its offices in Mam and
gave its witten notice term nati ng RCAF as Popul ar Bank’ s agent in
Venezuela. The termnation was to becone effective 90 days |ater
(i1.e. July 1, 1996), pursuant to Section 9 of the 1989 anended
contract. At that tinme, Ms. Ratmroff was also infornmed of the
bank’ s appoi nt nent of Zul oaga as RCAF s repl acenent.

Thereafter, it is undisputed that the bank failed to pay RCAF
the service fees and termnation adjustnent fees under the
contract. As aresult, RCAF filed the instant action against the
bank. The five count second anended conpl aint alleged: (1) breach
of contract; (2) breach of inplied duty of good faith; (3) tortious

interference of an advantageous business relationship; (4)



declaratory relief; and (5) tortious interference with RCAF s
relationship wth Zul oaga. Counts two, three and five were
di sm ssed by the trial court prior to trial. Additionally, RCAF
filed a notion for partial sunmmary judgnment on count [V for
declaratory relief for a determ nation of whether the exclusivity
provi sion was enforceable. Prior totrial, the court granted this
noti on based upon its concl usi on, anong ot her things, that Popul ar
Bank’s duty to pay fees under the term nation provision and RCAF s
duty to adhere to the exclusivity provision were interdependent.
Thus, because Popul ar Bank stipul ated that it had ceased paynent of
the fees, RCAF was released from the exclusivity provision
effective July 1, 1996 (the end of the 90 day notice period). The
only remai ni ng count on RCAF s conpl aint was count | for breach of
contract.

In response to the breach of contract conpl ai nt, Popul ar Bank
filed a counterclaim alleging: (1) breach of the exclusivity
provi sion of the 1989 anendnent; (2) breach of a separate courier
contract; (3) RCAF' s tortious interference with Popular Bank’s
relationship wth its Venezuel an depositors; and (4) breach of duty
of good faith. Prior to trial, the court dism ssed Popul ar Bank’s
clainms for tortious interference and breach of good faith. Popul ar
Bank voluntarily dismssed its claim for breach of the courier
contract. Thus, the only remaining claim for trial on the
counterclaimwas for breach of the exclusivity provision.

At trial, Popular Bank noved for a directed verdict on vari ous



grounds at the close of RCAF s case. That notion was denied

During its case in chief, Popular Bank voluntarily dism ssed its
counterclaimall eging breach of the exclusivity provision. At the
close of all the evidence, Popular Bank renewed its notion for a
di rected verdict, which was agai n deni ed. RCAF noved for a parti al
directed verdict on the issue of liability, which the trial court
deni ed.

During the trial, RCAF requested the jury to award $270, 628,
whi ch included unpaid service fees for the remaining three nonths
of the contract (i.e. April to June) plus term nation fees, along
with $451,303 in additional special transaction fees going back
five years. The jury returned its verdict finding that Popul ar
Bank had breached the 1989 anendnent, and awarded RCAF $270,000 in
unpaid service and termination fees, plus $500,000 in unpaid
speci al transaction fees. After the parties stipulated to the
cal cul ation of prejudgnent interests, the court entered a final
j udgnent pursuant to the jury' s verdict. Thereafter, Popul ar Bank
filed a notion to anend judgnent pursuant to Rule 1.530(g), Florida
Rules of G vil Procedure, requesting a remttitur of the jury’s
award of $500,000 for the special transaction fees. The bank
argued that the award of these fees was conpletely specul ative and
contrary to the $451,303 estimated figure submitted by RCAF s
expert witness. The trial court denied the notion and this appeal
f ol | owed.

On the main appeal, Popul ar Bank rai ses three i ssues. First,



it asserts that the trial court erred when it denied the notion for
directed verdict on RCAF s claim for special transaction fees on
the grounds that RCAF waived its rights to such fees

Al ternatively, if there had been no waiver, Popular Bank asserts
that the trial court erred when it denied its request for
remttitur of the jury's award for special transaction fees by
$48, 697. Finally, Popular Bank maintains that the trial court
erred when it denied its notion for directed verdict on RCAF s
claim for unpaid service fees and term nation adjustnent fees

pursuant to the doctrine of “election of renedies.” By way of a
cross-appeal, RCAF contends that the trial court erred in
dismssing its claim against the bank for tortious interference
with its advant ageous business relationship for failure to state a
cause of action.

As for the main appeal, we conclude first that there was no
error in the trial court’s refusal to grant either a directed
verdict or a judgnent notw thstanding the verdict in favor of
Popul ar Bank on the issue of RCAF s waiver of its clained fees.
The basis of this notion essentially was that RCAF waived its
rights to certain special transaction fees by failing to object to
their non-paynent and accepting the nonthly contract and bank
statenents for nore than eighty (80) nonths. Assum ng, W thout
deci di ng, that Popul ar Bank properly raised this waiver issue as an

affirmati ve defense? and/or this issue was tried by consent of the

2 As an affirmative defense to RCAF s claim Popul ar Bank
merely stated that RCAF never nmade a demand for these allegedly



parties below, we find no reversible error in the trial court’s
deni al of the bank’s notion for directed verdict.

As both parties recognize, waiver is the intentional or
vol untary relinqui shnent of a known right and may be inferred from
conduct or acts putting one off his guard and leading him to
beli eve that the demandi ng party has wai ved the right sought to be

enf or ced. See Glman v. Butzloff, 22 So. 2d 263 (Fla. 1945).

Ceneral |l y speaking, the i ssue of waiver is one for the fact finder.

See Dunor Avionics, Inc. v. Hangar One, Inc., 319 So. 2d 95, 97

Fla. 3d DCA 1975); Southeast G ove Mynt., Inc. v. MKiness, 578 So.

2d 883, 886 (Fla. 1st DCA 1991); Hill v. Ray Carter Auto Sales,

Inc., 745 So. 2d 1136, 1138 (Fla. 1st DCA 1999). Based upon our
careful reviewof the record evidence and t he reasonabl e i nferences
therefrom there was a genuine factual issue for the jury as to
whet her RCAF knowi ngly refrai ned fromdenmandi ng the paynent of the
subj ect fees. Consequently, the trial court correctly denied
Popular Bank’s notion for directed verdict and judgnent
notw t hstanding the verdict and correctly submtted this issue to

the jury. See Collins v. School Bd. of Broward County, 471 So. 2d

560 (Fla. 4th DCA 1985), wit dism ssed, 491 So. 2d 280 (Fla

1986); Cox v. RO Corp., 470 So. 2d 790 (Fla. 3d DCA 1985); Maxi np

Moorings Marine CGr., Inc. v Walker, 196 So. 2d 215 (Fla. 2d DCA

1967); see also Hendricks v. Dailey, 208 So. 2d 101, 103 (Fla.

1968) .

unpai d fees.



Popul ar Bank alternatively contends that the trial court
reversibly erred by denying its nmotion to anmend judgnment which
sought a $48,697 renittitur of the jury's award of special
transaction fees pursuant to section 768.74, Florida Statutes

(1999)3, where RCAF s expert witness conservatively estinmated such

3 That statute provides in relevant parts as foll ows:

(1) I'nany actionto which this part applies wherein
the trier of fact determnes that liability exists on the
part of the defendant and a verdict is rendered which
awar ds noney danages to the plaintiff, it shall be the
responsibility of the court, upon proper notion, to
review the anount of such award to determne if such
anount i s excessive or inadequate in light of the facts
and circunstances which were presented to the trier of
fact.

(3) It is the intention of the Legislature that
awar ds of damages be subject to close scrutiny by the
courts and that all such awards be adequate and not
excessi ve.

(5) In determ ning whether an award i s excessive or

i nadequate in light of the facts and circunstances
presented to the trier of fact and in determning the
anount, if any, that such award exceeds a reasonable

range of danages or is inadequate, the court shall
consider the followng criteria:

(a) Whether the anpbunt awarded is indicative of
prejudi ce, passion, or corruption on the part of the
trier of fact;

(b) Whether it appears that the trier of fact
ignored the wevidence in reaching a verdict or
m sconceived the nerits of the case relating to the
anounts of danages recoverabl e;

(c) Whether the trier of fact took i nproper el enents
of damages into account or arrived at the anount of
damages by specul ati on and conj ecture;



fees to be $451, 303, and the jury awarded $500,000 to RCAF. W
find no nerit to this argunent.

When RCAF s expert witness, Stanley Tate, testified that RCAF
was entitled to $451, 303 as special transaction fees from Popul ar
Bank, he repeatedly enphasized that this was only a conservative
estimate of the anobunt owi ng and due RCAF, because Popul ar Bank had
not provided himw th certain requested docunents that woul d have
allowed himto arrive at a nore exact figure. Although Popul ar
Bank asserted that they did not maintain such records, M. Tate
testified that Popul ar Bank coul d have mai ntai ned such records and

indeed had a duty to do so.* Indeed, at one point, M. Tate

(d) Whether the anount awarded bears a reasonabl e
relation to the anmount of danmages proved and the injury
suffered; and

(e) Wiether the amount awarded is supported by the
evidence and is such that it could be adduced in a
| ogi cal manner by reasonabl e persons.

(6) It istheintent of the Legislature to vest the
trial courts of this state with the discretionary
authority to review the anounts of damages awarded by a
trier of fact in light of a standard of excessiveness or
i nadequacy. The Legislature recognizes that the
reasonabl e actions of a jury are a fundanental precept of
American jurisprudence and that such actions should be
disturbed or nodified with caution and discretion.
However, it is further recognized that a review by the
courts in accordance wth the standards set forthinthis
section provides an additional elenent of soundness and
|l ogic to our judicial systemand is in the best interests
of the citizens of this state.

4 Stanley Tate, RCAF s banking expert, testified as follows
on this point:

Q In other words, does this reflect your opinion that
of all the non-interest inconme earned by the bank
in any year, does that reflect your opinion that



Branch 8 would have generated that proportion of
the total non-interest income in each year?

Yes, because | had no other ability to nake the
determ nations. | requested that the bank furnish
me their breakdown of what charges were nmade to the
Branch 8 custoners. They said they didn’t have it.
That they never broke it down. Wether they did or
not, | don’t know. | couldn’'t get it so |I had no
way to make a determ nation except on the basis of
my experiences that there’s a direct relationship
to these charges to the overall total deposits in
the bank as it relates to the non-earned incone.

* * * *

| f the bank wanted to denonstrate, if Popul ar Bank
wanted to denonstrate in this trial, precisely how
much noney it earned in fees from correspondent
banki ng, shoul d Popul ar Bank be able to print out a
report showi ng those precise fees?

Absol utely.

Now, is it your opinion that if Popul ar Bank want ed
to print out, or to obtain a precise figure on fee
i ncome generated by Branch 8 depositors, should it
be able to print out a conprehensive report
detailing all categories of fee i ncome generated by
Branch 8?

Wt hout any questi on.

* * * %

And based upon your understandi ng of the way banks
are operated and regulated in this country, is it
your testinony that the banks should be able to
determ ne the total anount of fee incone generated
by its Branch 8 in Venezuel a?

Yes. On an annual i zed basis. | don’t know what
the statutory requirenent would be to keep those
records over a period of tine. But certainly on a
current basis, those records are required to be
kept and maintained. And there’s a length of tine
t hey woul d have to be, whether it’s a year or after
the year it occurs or two years, | don’t know But
there’s a standard anmount of tine they have to be



indicated to the jury that in all probability, the fees owing to
RCAF were actually higher.® W think that such evidence was
sufficient to support the jury’'s verdict in this case.

“Great effect is given by our judicial system to the fact

finder’s award of danages.” See Allred v. Chittenden Pool Supply,

Inc., 298 So. 2d 361, 365 (Fla. 1974). Before a trial judge nmay
set aside a jury’'s verdict on the grounds of excessiveness, the
record nust affirmatively show the inpropriety of the verdict, or

t here nmust be an i ndependent determ nation by the trial judge that

kept .
> M. Tate testified thusly:

Q | believe | covered this, but |let ne just be clear
For the kinds of services[‘] bank fees that are
represented in the chart that you prepared, fees on
deposits accounts, foreign exchanges, letters of
credit, wire transfers and other categories, is it
your opinion that a foreign depositor such as a
Branch 8 depositor, would generate nore of those
ki nds of fees than a donestic depositor?

A Wt hout a question. That's why | used the word[s],
they were conservati ve.

Q Can you expl ain why?

A Because they would utilize those kinds of services
far nore than a donestic account woul d use, such as
the letters of credit, wre transfers. These are
not normally done to any great extent certainly
nowhere near the percentage between the Branch 8
accounts to the total deposits. So | would say
that w thout any question, the nunbers | use as a
percentage of the total deposits, were extrenely

conservati ve. The probability is that the fees
that were generated by those foreigners were even
hi gher .



the jury was influenced by considerations outside the record. See

Evering v. Smthw ck, 526 So. 2d 185, 186 (Fla. 3d DCA 1988) citing

Ashcroft v. Calder Race Course, Inc., 492 So. 2d 1309 (Fla. 1986);

Wackenhut Corp. v. Canty, 359 So. 2d 430, 434 (Fla. 1978); Laskey

v. Smth, 239 So. 2d 13, 14 (Fla. 1970). The amount of the excess

must be readily apparent fromthe record. Evering, supra.

G ven the equivocal and conservative estimte of special
transacti on fees owi ng and due RCAF given by its expert w tness, we
cannot conclude that denying Popular Bank’'s request for a
remttitur was a gross abuse of discretion by the trial court. The
fact that the jury awarded RCAF $48, 697 nore than the conservative
estimate given by its expert witness in this case does not thereby

render the award excessive. See e.q. Braddock v. Seaboard Air Line

R Co., 80 So. 2d 662 (Fla 1955) (a jury mght properly award
damages equal to or in excess of those requested by counsel in

closing argunent); Rudy’'s dass Const. Co. v. Robins, 427 So. 2d

1051 (Fla. 3d DCA 1983) (sane); Lopez v. Cohen, 406 So. 2d 1253

(Fla. 4th DCA 1981) (sane). Mor eover, we cannot say with any
degree of assuredness, that the verdict exceeded the limt of a
reasonable range so as to shock the judicial conscience. See

Mal pass v. H ghlands Ins. Co., 387 So. 2d 1042, 1043 (Fla. 3d DCA

1980).
As its final point on appeal, Popular Bank argues that the
trial court erred in allowing RCAF s claimfor unpaid term nation

fees to go to the jury after previously declaring that RCAF was



rel eased fromthe exclusivity provision upon the Bank’s failure to
pay such fees. In other words, Popul ar Bank maintains that it was
inproper for RCAF to both obtain relief from the exclusivity
provision and to seek a damage award for the sane all eged breach
Hence, Popul ar Bank contends that its notion for directed verdict
on the grounds of the election of remedies doctrine should have
been granted by the trial court. W disagree and concl ude that
this doctrine was not inplicated in this case.

The election of renedies doctrine has been defined as “an
application of the doctrine of estoppel and operates on the theory
that a party electing one course of action should not |ater be

allowed to avail hinself of an inconpatible course . . .” See

Barbe v. Villeneuve, 505 So. 2d 1331, 1332-33 (Fla. 1987). Under
Florida | aw, however, the election of renedies doctrine applies
only where the renedies in question are coexistent and
i nconsi stent. 1d.

W cannot conclude that RCAF pursued coexistent and
i nconsi stent renedi es when it sought and obtained the declaratory
relief that excused it fromthe exclusivity provision upon Popul ar
Bank’ s breach of its contractual obligation to pay term nation fees
and then |ater sought damages for that sane breach. As RCAF
correctly points out, clains for damages and decl aratory relief are

consi stent and cunul ati ve renedi es. See Maci ejewski v. Holl and,

441 So. 2d 703, 704 (Fla. 2d DCA 1983) (“The existence of another

remedy does not preclude a judgnent for declaratory relief.”); see



also Thomas v. Cilbe, Inc., 104 So. 2d 397, 402 (Fla. 2d DCA 1958)

(“[1]t is generally held that a noney judgnent nay be obtained for
damages sought as incidental or supplenental relief pursuant to a
decl aratory decree.”). Upon Popul ar Bank’s material breach of the
1989 anendnent by failing to pay service and term nati on adj ust nent
fees, RCAF was excused as a matter of law fromconplying with its
exclusivity or nonconpete provision and to recover damages for the

bank’s breach. See Bradley v. Health Coalition, Inc., 687 So. 2d

329, 333 (Fla. 3d DCA 1997) (“[A] material breach of [contract]
all ows the non-breaching party to treat the breach as a di scharge

of his contractual liability.”); Hustad v. Edwin K. Wllianms & Co.,

321 So. 2d 601, 603 (Fla. 4th DCA 1975) (“breach term nates the
contract so that the injured party is no longer obligated to

perform that which was to be perforned in consideration of the

contract, . . .”); accord Hospital Mrt. Goup v. First Prudenti al
Dev. Corp., 411 So. 2d 181, 182 (Fla. 1982) (“non-breaching party

isrelieved of its duty to tender performance and has an i medi ate
cause of action against the breaching party”). Thus, the doctrine
of election of renedies was not triggered here and the denial of
the bank’s notion for directed verdi ct was proper.

Havi ng addressed all of the issues on the main appeal, we now
turn our attention to RCAF s cross-appeal. RCAF asserts that the
trial court erred in dismssing its <claim for tortious
interference, wherein it alleged that the bank tortiously

interfered wwth RCAF' s valuable business relationship with its



m nority sharehol der, Richard Zul oaga. W agree.

The four essential elenments of a claim for tortious
interference with a business relationship are: (1) the existence of
a business relationship, not necessarily evidenced by an
enforceabl e contract; (2) know edge of the rel ati onship on the part
of the defendant; (3) an intentional and unjustified interference
with the relationship by the defendant; and (4) damages to the
plaintiff as a result of the breach of the relationship. See

Tam am Trail Tours, Inc. v. Cotton, 463 So. 2d 1126 (Fla. 1985).

Accepting, as we nust, all well-pled allegations as true, we
concl ude that RCAF s conpl ai nt adequately stated a cause of action

for the tortious interference claim See Sarkis F. Pafford Gl

Co. Inc., 697 So. 2d 524, 526 (Fla. 1st DCA 1997). “If a

conplaint alleges the necessary legal requisites of a cause of
action and the allegations are sufficient to informthe defendant
of the nature of the cause against him then it nust be held

sufficient.” See Lewis State Bank v. Travelers Ins. Co., 356 So.

2d 1344, 1345 (Fla. 1st DCA 1978). The trial court’s dism ssal of
this claimwas therefore error.
Thus, for the foregoing reasons, we affirmthe final judgnent
and reverse the dism ssal of RCAF' s tortious interference claim
Affirmed in part and reversed in part.

CERSTEN, J., concurs.
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COPE, J. (concurring in part and dissenting in part).



| agree on all points except the remttitur. On that issue,
we should direct that the trial court reduce the conpensatory
damage award from $500, 000 to $451,303. The plaintiff’s damages
expert, Stanley Tate, testified that the plaintiff was entitled to
$451, 303 in special transaction fees. He stated that this was a
conservative estimate, and that the probability was that the unpaid
fees were higher. Tellingly, however, M. Tate did not cone up
wi th any higher calculation. Thus, the only reasoned cal cul ation
of this elenent of the plaintiff’s danages was $451, 303.

| cannot agree with the majority position that once an expert
says that his or her calculation is conservative, and that the
actual damages are probably higher, it follows that the jury can
arbitrarily pick any higher figure that it chooses. |In this case
the jury had a fondness for round nunbers, and picked $500, 000--a
figure which is nowhere supported by any evidence. If the
majority’s logic holds, then the jury could just as well pick
$600, 000, or $900, 000, or any other number which is greater than
t he “conservative” estinmate.

Jury awards have to be supported by the evidence. See Brown

v. Estate of Stuckey, 749 So. 2d 490, 498-99 (Fla. 1999). The

expert’s best effort at a calculation was $451, 303. I f the
plaintiff wanted a greater award, it was up to the plaintiff and
the expert to supply sone reasoned basis in the evidence to support
a higher figure. Speculation is not good enough.

The majority opinion relies on personal injury cases standing



for the proposition that a jury nmay award danages equal to, or in
excess of, those requested by counsel in closing argunent. Opinion
at 13-14. Those cases are not on point. The issue in the present
case i s not whether the jury was limted by the anobunt requested in
closing argunent. The question is whether there is any evidentiary
basis for an award in excess of $451, 303.

VWile | entirely agree with the remai nder of the opinion, |
believe the defendant’s remttitur argunent is well taken. e

shoul d reverse on that issue.



