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GREEN, J.
The fornmer husband appeals a final judgnent for dissolution of
marriage, as well as a post-decretal order granting the forner

wife's notion for enforcenent of final judgnent and judgnent of



contenpt and sanctions. For the reasons which follow, we affirm
the final judgnent for dissolution of marriage in all respects and
reverse, in part, the order granting the fornmer wife’'s notion for
enforcenent of final judgnment and judgnent of contenpt and
sancti ons.

The parties were married in Key West, Monroe County, Florida,
on February 11, 1995, and one child was born of their marriage.
During the course of the three year period that they |ived together
as a married couple, the parties noved nunerous tinmes as a result
of the fornmer husband’s constant change of enploynment.! Their |ast
resi dence together was in Ctomael |, Connecticut, where they resided
for three nonths.

In April 1998, the fornmer wife and the mnor child |eft
Connecticut and returned to Key Wst, where the forner wfe
comenced this dissolution proceeding. At or about the sane tine,
the fornmer husband left Connecticut for a job in Baton Rouge,
Loui si ana, where he also commenced a dissolution action. During
the di ssolution proceedings in this case, the fornmer husband | eft
Loui siana, dismssed his dissolution action, and noved to
Pensacol a, Florida. By the tine of the final dissolution hearing,

the fornmer husband had relocated to Fort Walton Beach, Florida.

1 After their marriage in Key Wst, the parties lived in
Mam for six nonths from February 1995 to August 1995; Jackson,
M ssi ssi ppi from August 1995 to February 1996; Hol | ywood, Florida
for approximately one year; North Carolina from February 1997 to
January 1998; and Crommel |, Connecticut from January 1998 unti
April 1998.



After the entry of the final judgnment, the former husband noved to
Atl anta, Georgi a.

At the conclusion of the final dissolution hearing, the trial
court entered a final judgnent. Specifically, the |ower court
grant ed di ssol uti on and awarded primary custody of the mnor child
to the forner wife, with visitation rights to the fornmer husband.?
The court also ordered the fornmer husband to pay nonthly child
support in the sum of $938. 13, payable through the Cerk of Court
by an i ncome deduction order to the former husband s enployer. In
addition, he was ordered to pay child support arrearages in the
amount of $9,942.33 which had accrued during the pendency of
di ssolution proceedings. This arrearage plus interest was also
payabl e through the Cerk of Court in installnments of $187.62 per
nont h.

As for the equitable distribution of the marital assets, the
trial court found that the parties had no significant assets except
for sonme househol d furnishings and appliances worth approxi mately
$2300, and a dianond engagenent ring of an unknown val ue. The

trial court awarded all househol d furni shings and appliances to the

2 Prior to the child reaching school age, the fornmer husband
was given 2-week visits with the child every third nonth. In the
event that the fornmer husband relocated to an area maki ng weekend
visitation feasible, he would additionally be entitled to every-
ot her-weekend visits with the child. Once the child reached school
age, the parties were ordered to share the child s Christnas,
Thanksgi vi ng and Spring hol i days equal ly and the fornmer husband was
to have the child for a continuous, uninterrupted sumer visit
commenci ng one week after school ends and ending two weeks prior to
the start of school.



former husband and ordered himto turn over the di anond engagenent
ring to the former wife as conplete equitable distribution. The
trial court found the marital debts to be undeterm nabl e and not
subject to equitable distribution.

Finally, the trial court ordered the former husband to pay
100% of the former wfe's reasonable attorney’s fees and costs,
totaling $15,057. 80. He was obligated to pay these fees in
install ment paynments at the rate of $500 per nonth, together wth
interest, until the amount was paid in full.

After entry of the final judgnment of dissolution, the trial
court heard the fornmer wife’'s notions for enforcement of final
j udgnent, and judgnent of contenpt and sanctions for the fornmer
husband’ s non- paynent of child support and attorney’s fees, as well
as his failure to return the ring. As a result of that hearing,
wherein the fornmer husband admtted to nonconpliance with his court
ordered obligations, the court noted that no evidence or testinony
had been offered by the former husband to show that he | acked the
ability to pay all of the delinquent obligations as they had becone
due and ow ng. Therefore, the lower court ordered that the
outstanding child support and attorney's fee arrearage be
automatically deducted fromhis salary. By separate anended i ncone
deduction order, the court directed the fornmer husband s enpl oyer
to deduct the |l esser of $2,483.32 or 55%of the nonthly net incone
fromthe fornmer husband’ s salary, until the delinquent obligations
wth interest were paid. For failing to return the dianond
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engagenent ring to the fornmer wife, as ordered for equitable
distribution, the Ilower court ordered the former husband
incarcerated for ten days. The order, however, included the
provi so that he could avoid incarceration by furnishing the court
wi th proof of shipping/mailing of the ring to the forner wife or
her counsel within 72 hours of the hearing.

The former husband appeals both the final judgnent of
di ssolution and the order granting the fornmer wife's notion for
enforcenent of final judgnent, and judgnent of contenpt and
sancti ons. Pursuant to his request, we consolidated the two
appeal s. In addition, we have stayed that portion of the post-
decretal order requiring his incarceration for failure to return
the ring, pending our review.

As his first challenge to the final judgnent of dissolution,
the fornmer husband argues that the trial court |acked jurisdiction
over his person. As such, he maintains that all econom c awards
made to the fornmer wfe, including child support, equitable
distribution, and attorney’'s fees, both tenporary and pernmanent,
must be reversed. W disagree, but do not reach the nerits of his
argunent s based upon our conclusion that he affirmatively waived

this defense i n accordance with Babcock v. What nore, 707 So. 2d 702

(Fla. 1998), when he sought affirmative relief in this dissolution
action. Upon being served with the petition for dissolution of
marriage in 1999, the fornmer husband did file tinely his notion for
dism ssal for lack of jurisdiction, along with an affidavit in

5



support thereof. After the trial court denied the notion, however,
the former husband answered the former wfe's petition wherein he
sought (1) a counter petition for dissolution of marriage; (2) a
ruling designating himto be the primary residential parent of the
m nor child; and (3) child support from the former wfe. Thi s
affirmative relief sought by the former husband is inconsistent
with his initial defense of |ack of personal jurisdiction. I n
accordance w th Babcock, a defendant who goes beyond defensive
matters and seeks affirmative relief, waives a previously asserted
objection to the in personamjurisdiction of the court. 707 So. 2d
at 704.

The fornmer husband next asserts on this appeal that the forner
wife failed to establish subject matter jurisdiction by failing to
show her continuous residency in Mnroe County, Florida, for nore
than six nonths preceding the filing her petition for dissolution
of marri age. This argunent is wthout nerit as the record
affirmatively reveals that the former wife’'s nother corroborated
that the former wwfe and mnor child had continuously resided with

her in Florida for approximately one year.® This corroborative

8 The forner wife's nother, Ms. Sheldon’s testinony in this
regard was as foll ows:

Q How | ong did Donna and Alissa |live with you? You
testified from when she arrived in March or Apri
of ‘98, is that right?

A Right wuntil about probably about beginning of
April.



testinmony by a third party was sufficient to satisfy the residency
requi renents set forth in section 61.021, Florida Statutes (1997).

See Fernandez v. Fernandez, 648 So. 2d 712 (Fla. 1995).

As his third challenge to the final judgnment of dissolution,
t he former husband argues that the trial court shoul d have decli ned
to take jurisdiction over custody/visitation issues pursuant to
section 61.1318, Florida Statute (1997),% where the fornmer wfe
absconded with the child from Connecticut to Key West w thout his
know edge or consent. The forner wife' s testinony bel ow, however,
was that when she and the parties’ mnor child |eft Connecticut,
the forner husband was well aware of the fact that they were not
returning, and once she and the mnor child arrived in Key West, he
fully acquiesced in the child s relocation. The trial court, as
the trier of fact, did not find that the forner wife absconded with
the child to Florida wthout the fornmer husband’ s know edge and
consent.?® Since there is substantial conpetent evidence, we,

therefore, have no basis or jurisdiction to nake a contrary

Q So just about a year?
A Correct.

4 That statute allows a court to decline jurisdiction where
a petitioner for an initial decree has wongfully taken a child
from another state or has engaged in sim/lar other reprehensible
conduct .

5 Gven the fact that the fornmer husband sinmultaneously
relocated to Louisiana and immediately comenced a dissolution
action there, the trial court could have found the fornmer husband’ s
claimthat he did not knowthat the fornmer wife and child woul d not
be returning to Connecticut to be incredulous to say the |east.
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finding. See Young v. Hector, 740 So. 2d 1153 (Fla. 3d DCA 1998);

see also RT.F. v. RP.F., 744 So. 2d 1141 (Fla. 3d DCA 1999).

As for the fornmer husband’ s remaining challenges to the
cust odi al and/ or visitation arrangenent s and equi tabl e
distribution, we find no abuse of discretion, as the court’s
findings are all supported by conpetent substantial evidence. |In
re DDJ.W, 764 So. 2d 825, 826 (Fla. 2d DCA 2000) (court may not
substitute its judgnent for that of trial court; trial court’s
finding will be affirnmed if supported by conpetent substanti al
evi dence) .

We therefore turn our attention to the post-decretal order
granting the former wife's notion for enforcenment of final judgnment
and judgnent of contenpt and sanctions. The husband contested this
notion bel ow and on this appeal primarily on the grounds that the
trial court |acked jurisdiction over his person to enter nonetary
awar ds against himor to equitably distribute the parties’ assets.
For the reasons earlier stated, we find no nerit to this argunent.
The former husband additionally asserts and we agree that the
portion of the order holding himin contenpt for failure to return
the ring to the forner wife nust be reversed. The record before us
does not affirmatively reflect and the trial court made a finding
that the ring is in the possession or control of the fornmer
husband. In the absence of a finding that the former husband has
the present ability to return the ring to the former wfe, the

contenpt order cannot stand. See Bowen v. Bowen, 471 So. 2d 1274,

8



1277 (Fla. 1985) (stating that: “the purpose of a civil contenpt
proceeding is to obtain conpliance on the part of a person subject
to an order of the court. Because incarcerationis utilized solely
to obtain conpliance, it nust be used only when the contemor has

the ability to conply.”). See also G allanza v. Dept. of Revenue,

2001 W 930229, *1 (Fla. 2d DCA Aug. 17, 2001) (trial court could
not order that ex-husband be incarcerated for contenpt absent
express witten finding that ex-husband had present ability to pay
anount ordered to purge contenpt). W therefore remand for further
proceedi ngs on this issue.

Accordingly, we affirmthe final judgnent of dissolution of
marriage in all respects. W also affirmthe order granting forner
wife's notion for enforcenent of final judgnent, but reverse the
portion requiring the incarceration of the former husband for his
failure to return the ring to the former wife and remand for
further proceedi ngs consistent wth this opinion.

Affirmed in part. Reversed in part and renmanded.

JORGENSQN, J., concurs.



Morse v. Morse
Case No. 3D00-2216

COPE, J. (concurring).

| entirely agree with Judge Geen's opinion and wite
separately only to address the assertion by the fornmer husband t hat
“Equitable Distribution provisions of a Final Judgnment of
Di ssolution of Marriage may not be enforced by contenpt.”
Emergency Mdtion for Stay at 10 (citations omtted).

The final judgnent in this case ordered the forner husband to
performa specific act: to return aring to the former wife. The
husband argues that the court may not use the contenpt power for
this purpose. The husband is incorrect.

Florida Rule of Cvil Procedure 1.570 expressly provides, “If
judgnment is for the performance of a specific act or contract:

(2) the court may hol d the di sobedient party in contenpt . . . .~
Id. R 1.570(c)(2). This rule is expressly nmade applicable to

matri noni al cases by Family Law Rule 12.570. See also Firestone

v. Ferguson, 372 So. 2d 490 (Fla. 3d DCA 1979); Burke v. Burke,

336 So. 2d 1237 (Fla. 4th DCA 1976); Riley v. R ley, 509 So.

2d 1366 (Fla. 5th DCA 1987); Shull v. Shull, 500 So. 2d 590

(Fla. 2d DCA 1986) .

The forner husband relies on Livingston v. Livingston, 751 So.

2d 180 (Fla. 2d DCA 2000), and Seng v. Seng, 590 So. 2d 1120 (Fl a.
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5th DCA 1991), but those cases are not applicable here. In both of
those cases, there was an equitable distribution award which
required the paynent of noney. As the Fourth District has
expl ai ned, the constitutional prohibition on inprisonnment for debt
precl udes use of the contenpt power to enforce an obligation to pay
nmoney as part of an equitable distribution award. That is so
because the paynent of noney under an equitable distribution award
is considered a “debt” for purposes of the constitutional

provision. See Vetrick v. Hollander, 743 So. 2d 1128, 1131 (Fl a.

4t h DCA 1999); Wielan v. Wielan, 736 So. 2d 732, 733-34 (Fla. 4th

DCA 1999) . 6

The fornmer husband al so relies on LaRoche v. LaRoche, 662 So.

2d 1018 (Fla. 5th DCA 1995), but that case is not helpful to his
position either. In that case the trial court had ordered the
former wife to execute a note and nortgage which was required as
part of the equitable distribution of the parties’ property. The
Fifth District held that “[p]roperty division awards nmay not be
enforced by contenpt; the only renedi es avail able are those of a
creditor against a debtor.” Id. at 1019 (citations omtted).
Al t hough the court said that the contenpt power was unavail abl e,
the court went on in the next breath to say that this obligation
could be enforced through specific performance--which is, of

course, ultimately enforceable through the use of the contenpt

SAlimony and child support are also not considered to be
“debt” for purposes of the constitutional provision.
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power . Fla. R Gv. P. 1.570(c)(2). The case thus reaches the
correct result, but on flawed reasoni ng.

There is no nention in the LaRoche deci sion of Rules 1.570 and
12.570. Apparently those were never called tothe Fifth District’s
attention. Further, there is no discussion in the Fifth District
opi nion of the fact that the constitutional restriction on the use
of the contenpt power cones into play only where a litigant seeks
to invoke civil contenpt for failure to pay a debt.

In sum Rules 1.570 and 12.570 specifically authorize the use
of the contenpt power to enforce the performance of an act. The
constitutional prohibition against inprisonnent for nonpaynent of
debt does not apply here. The trial court was correct that the

contenpt power is available in this situation.’

I agree with Judge Geen that in order to force the
performance of this act by the use of the civil contenpt power, it
must be shown that the former husband still has possession of the
ring--which he denies. That nust be the subject of the hearing on
r emand.
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