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Bef ore SCHWARTZ, C.J., and GERSTEN and FLETCHER, J.J.

FLETCHER, Judge.

Bob Menard [defendant], convicted as a principal on several
charges arising fromthe armed invasion of a ship on the M am
Ri ver, appeal s an upward departure sentence. For the reasons which

follow, we reverse and remand the case for resentencing.



On January, 24, 1998 at around 1:30 a. m, several intruders,
i ncl udi ng t he def endant, boarded t he ship "M ss Shandel i ne" docked
on the Mam River. The crewwas awakened by the intruders, sone
of whom were wavi ng guns and asking for the |ocation of drugs.
Several nmenbers of the ship's crew were beaten, blindfol ded and
tied up. Apolice S WA T. teamarrived during the comm ssi on of
the crinme, rounding up the perpetrators. The defendant was found
hi di ng under a mattress in one of the cabins. No weapons were
found in his possession.

At trial, the defendant was not identified as one of the nmen
who carried a gun or who beat up the crewnenbers. A co-defendant,
who acted as a | ookout, testifiedthat the def endant was present at
a neeting where the i nvasi on had been pl anned, but was nerely gi ven
t he assi gnnment of searching the ship for drugs. At the concl usion
of thetrial, the jury returned verdicts of guilty on one count of
burglary wi t hout an assault or battery and without a firearm two
counts of sinple battery, two counts of falseinprisonment wthout
a firearm and returned a verdict of not guilty of armed robbery.

The def endant’ s sent enci ng gui del i nes scoresheet reconmended
a sentence of between 4.96 to 8.27 years. The trial judge,
however, found that an upward departure was justified based on
three reasons: 1) the manner in which the victinms were
treated, 2) the severe nmental injury to one of the crew menbers,
and 3) the fact that the physical injuries were not i nherent inthe
crimes. As a result, the defendant was sentenced to a total of
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seventeen years in prison.

As t he def endant correctly points out, the conduct of his co-
def endants cannot be used to justify an upward departure where
there is no evidence that the defendant contributed to or

partici patedin the enhanci ng conduct. See, e.qg., Messer v. State,

757 So. 2d 526 (Fla. 4th DCA 2000); Connelly v. State, 704 So. 2d

590 (Fla. 4th DCA 1997); Waychoff v. State, 624 So. 2d 392 (Fla. 2d

DCA 1993); Marshall v. State, 600 So. 2d 474 (Fla. 3d DCA 1992);

Wdner v. State, 520 So. 2d 676 (Fla. 1st DCA 1988); conpare

Senenec v. State, 698 So. 2d 900 (Fla. 4th DCA 1997). As the

Connelly court instructs:
“The phil osophy behi nd the sentencing guidelines
requi res individualized consideration. The guidelines
consider the offense and the prior record of each
def endant and allowlimted circunstances for the tri al
judge to deviate fromthose guidelines. Althoughit is
clear that under the | aw of principals, the actions of
one co-defendant may be used for a conviction, the
excessive brutality conmtted by co-defendants . . . are
not grounds to deviate fromthe sentencing guidelines.”
704 So. 2d at 591-592. Here, there was no evidence |inking the
def endant to the excessiveinjuriesinflicted onthe victins. The
evi dence shows that the defendant was a m nor participant in the
invasion. He did not carry a weapon and his role was limted to
searching the ship.

Accordi ngly, we reverse t he departure sentences and remand f or

sentencing within the guidelines.



